
AGENDA 
Clallam County Planning Commission 

Planning Commission Meeting of Wednesday, May 6, 2026 

The Planning Commission will conduct a regularly scheduled meeting in Room 160 of the 
Clallam County Courthouse, 223 East Fourth Street, Port Angeles, WA 98362 and by Zoom, 
meeting number 857 7304 5582 with passcode 12345. Materials regarding past and upcoming 
meetings are available at: https://clallamcountywa.gov/meetings 

A. CALL TO ORDER 

B. PLEDGE OF ALLEGIANCE 

C. ROLLCALL 

D. WELCOME 

E. APPROVAL OF MINUTES: April 15, 2026 

F. ANNOUNCEMENTS 

G. PUBLIC COMMENT ON AGENDA ITEMS- Please limit comments to three minutes 

H. UNFINISHED BUSINESS 

I. PUBLIC HEARING/COMMISSION ACTION 

J. WORK SESSION ITEMS: Continued work on Comprehensive Plan Update 

K. PUBLIC COMMENT - Please limit comments to three minutes 

L. DISCUSSION OF PUBLIC COMMENTS 

M. GOOD OF THE ORDER 

N. ADJOURNMENT 

Members: 

Chair Steve Gale and Vice-Chair Katina Hester; 
Warren Billups; Thomas Butler; Jane Hielman; 

Ron Long, Kenneth Reandeau; Janice Wilson; Dist. 1 Vacancy 

Department of Community Development Staff: 

Donella Clark, Principal Planner; Bruce Emery, DCD Director 

https://clallamcountywa.gov/meetings


MINUTES 

Clallam County Planning Commission 

Meeting ofApril 15, 2026, 6:00 PM 

A. CALL TO ORDER: The meeting was called to order at 6:00 p.m. 

8 . PLEDGE OF ALLEGIANCE. 

C. ROLL CALL: Members present were Vice Chair Katina Hester, Ken Reandeau, Tom Butler, Ron 
Long, Warren Billups, and Janice Wilson. Bruce Emery, Director and Donella Clark, Principal 
Planner, and Enrique Valenzuela, Planner 11 , represented staff from the Department of 
Community Development. 

D. WELCOME: Vice Chair Hester welcomed all in attendance. 

E. APPROVAL OF MINUTES: Commissioner Reandeau motioned to approve the minutes and 
Commissioner Long seconded. Motion passed. 

F. ANNOUNCEMENTS: None. 

G. PUBLIC COMMENT PERIOD: Judy Larson commented that she had tried to join by phone last 
meeting, but could not figure out how to provide comment. 

Mariann Mcelravy spoke on the phone on behalf of herself and MariAnn Lovitt. Both live at 
Bullman Beach. They discussed short term rentals and water usage, and the water system. 

H. UNFINISHED BUSINESS: None. 

I. PUBLIC HEARING ITEM: Staff presented an overview of the Open Space code and explained 
the two applications. The tax shift for these two applications wcJuld be over $5000 to the tax 
payers in the County. One of the properties is applying for Farm and Ag Conservation and one 
is applying due to a conservation easement diminishing development rights. The public hearing 
was opened and Jon Worthington provided comment that he disagrees with everything about 
the open space program. This was the only comment and the public hearing was closed. 
Commissioner Reandeau asked questions regarding the infrastructure existing on the property 
with the conservation easement. Commissioner Long asked staff to clarify the difference 
between the Open Space Farm and Ag and RCW Farm and Ag program. The commission 
discussed the public benefit of farm and ag conservation and the idea behind preserving 
farmland. Commissioner Long motioned to recommend the applications be forwarded to the 
Board of County Commissioners to take action and approve the applications. Commissioner 
Wilson seconded. Motion passed. 

The continued public hearing of the Comprehensive Plan Update was opened. Director Emery 
introduced 6 written comments received since Monday. Public in the room and online was called 
to comment. Judy Larsen, Virginia Shogren, and Robert White testified regarding the piping 
project in Sequim. Jon Worthington commented about the property buy-back program and the 
County's obligation to consider his plan provided previously. Discussion regarding continuation 
of the hearing until next session was deferred to later in the meeting. 

J. WORK SESSION ITEMS: Next Director Emery went through the April 8 memo provided 
regarding the Comprehensive Plan Update. Commission discussed the definition proposed for 
resorts and discussed the difference between master planned resorts. Changes will be made 
and brought back to the commission. Discussion regarding Agricultural language will be brought 
back also. Review of Table 3.3 was started. Language was added regarding the concerns 
around Miller Penninsula. April 6 memo was discussed, recommending the Planning 
Commission suggest to the Board of County Commissioners to write to the Department of 
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Ecology to generate a dialogue regarding the piping project in Sequim. Will continue the 
discussion until next meeting. 

Director Emery recommended wrapping up the public hearing portion of the Comp Plan Update 
and continue working on the table and agency comments at the next meeting. Commissioner 
Long motioned to close the public hearing of the Comprehensive Plan Update with 
Commissioner Butler seconding. Motion passed. Commission will continue their review of the 
testimony received to date at the next meeting. 

K. PUBLIC COMMENT PERIOD: Judy Larson informed the Commission that she has copies of 
materials and excerpts from the EIS related to the piping project. No monitoring has been done. 
Virginia Shogren made comment regarding the Bureau of Reclamation funding being removed. 
Robert White made additional comments on the piping project. Jon Worthington commented 
regarding the Jimmycomlately Science. 

L. DISCUSSION OF PUBLIC COMMENTS: Commissioner Billups asked for clarification regarding 
how piping is affected the requirement for land owners to deepen their existing wells. 

M. GOOD OF THE ORDER: Commission Wilson asked if everyone had seen the AirBnB had noted 
Seiku as the #1 "Under the Radar Hidden Gem". Commissioner Hester asked if comments 
should be held until the next meeting instead of emailed up until the meeting. It was decided 
the emails when sent should differentiate if the comments will be discussed at the upcoming 
meeting. 

N. ADJOURNMENT: The meeting adjourned at _8:22 p.m._ 
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CLALLAM COUNTY 
Department of Community Development 

County Courthouse 
223 E. 4th St., Suite 5 

Port Angeles, WA 98362-3015 
Phone: (360) 417-2323 

Fax: (360) 417-2443 
bruce.emery@clallamcountywa.gov 

Memorandum 

Date: April 29, 2026 

To: Clallam County Planning Commission 

From: Bruce Emery, Director of Community Development 

Re: Planning Commission work session on the CPU, 05/06/2026 

Hello, Planning Commissioners. Excellent work on getting through the public hearing! 
We still have some items to cover as detailed below. 

Packet Items. Your packet includes the following: 

• Supplemental Memorandum concerning the Irrigation Improvement project, 
dated 4/29/2026. 

• Excerpt from Land Capacity Analysis (p. 28-31) with new edits addressing 
capacity issues. 

• Addendum 1, 2, & 3, Appendix C, addressing issues raised in comment letter 
from Department of Commerce, April 13, 2026 (Testimony #69). 

• Proposed edits to the Comprehensive Plan and Zoning Code to address issues 
raised by Commerce. 

• Excerpt Table 3.4, which includes Letters of Testimony, #57 (discussion not 
completed on 4/15/26) through #81. 

• Letters of Testimony, #57 through #81. 

Although you have received testimony letters through# 67, discussion from the 4/15/26 
meeting concluded at #57. Your packet includes Testimony #57 through #81, including 
testimony received following the April 15, 2026, public hearing. This include several late 
submittals (following the close of the publ ic hearing) based on the allowance of 
testimony that summarizes and supports oral testimony as allowed by the Vice Chair. A 
summary of comments and policy recommendations is also provided in Table 3.4, 
enclosed. 

. 
New Policy Edits from 4/15/26 Discussion. In follow up to the discussion on 4/15/26, 
the following new language is proposed for your consideration: 

To address the challenge of differentiating cabin-type recreational development from 
that of a master planned resort, the following changes are being proposed: 
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CCC 31.06.120(41J9) "Small-scale Rresort" means a rural commercial establishment 
consisting of tourist lodging facilities . such as cabins or similar units. building or group of 
buildings under unified ownership or control that provides overnight accommodations, 
activities and amenities, primarily for outdoor recreation and typically sited in an area 
with significant natural attributes. This definition does not mean, and is distinguishable 
from, a bed & breakfast inn as defined by CCC 33.03.010(13) . or master planned resort 
as defined by RCW 36.?0A.360(1) and CCC 31 .02.050(25). 

New policy under CCC 31.06.100(5)(e): "Consider the establishment of density or 
frequency limits to avoid uncontrolled proliferation of small-scale resort development 
throughout the county's rural communities, natural settings and resource lands." 

Amend 31.06.130, Table 6 to include: 

Use 
Rural 
Center 

Tourist 
Commercial 

Quillayute 
Residential 

Rural 
Neighborhood 
Conservation 

Small-scale Rresort 
~acility 

Conditional Conditional Prohibited Conditional 

Amend CCC 31.02.115(3)(c) to incorporate need to establish appropriate scale for the 
area devoted to accessory uses: 

(c) Agricultural Accessory Uses. Clallam County supports the inclusion of 
agricultural accessory uses that assist local farms to maintain profitability and 
sustainability. Uses that assist with storage, distribution and marketing of locally 
produced agricultural products, including support services that facilitate these 
activities, will be allowed within agricultural operations. Non-agricultural 
accessory uses and activities that are related to and consistent with the size, 
scale and intensity of the existing agricultural use, that also support the 
economic viability of the agricultural operation, including new buildings, parking, 
and supportive uses, will be allowed within the intensively developed portion of 
the agricultural property and shall not otherwise convert more than one acre of 
agricultural land. or 15% of the net property acreage not to exceed two acres in 
total, to nonagricultural uses.:., aMNon-agricultural accessory uses shall be 
focused on the least agriculturally productive portion of the property. 

Provide definition for "Fully-Integrated and self-contained." I did not find where other 
jurisdictions had provided this definition. In relying on the scope of uses wallowed under 
the MPR Standards (CCC 33.25), I came up with the following, which could be included 
under Definitions 31 . 02. 050(21 ) : 

"Fully-integrated and self-contained ," as used in the context of a Master Planned 
Resort (MPR) as also defined herein, refers to the completeness of development 
in which all aspects of a large-scale resort community has been considered and 
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provided in order to address nearly all needs of its clientele , including but not 
limited to: cabins, condominiums. lodges, motels. rental homes. and other short­
term occupancy accommodations; accommodations adequate to house 
caretakers, groundskeepers. service personnel and others needed for the logistic 
operations of the resort community; indoor and outdoor recreation facilities such 
as golf courses, clubhouses. pro shops. spa facilities and undeveloped 
recreational areas; commercial facilities such as restaurants, barber shops. 
beauty salons, specialty shops, real estate and other professional offices, 
grocery stores, pet boarding and care facilities. and other services; open space 
areas such as lakes. wetlands. green belts, buffers, and wildlife preserves; 
facilities necessary for public safety such as fire and security stations. waste 
disposal, utilities (within the MPR), emergency medical facilities, and storage 
structures; transportation facilities; cultural community and entertainment facilities 
such as theaters. amphitheaters. galleries. arts and crafts centers. and 
interpretive centers. 

Thank you all again for your dedication and hard work. If you have any questions 
regarding this information, please contact me at 360-417-2323 or at 
bruce.emery@clallamcountywa.gov. 

Sincerely, 

B?::::~i~~cJ 
Clallam County DCD 

I 
) 
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CLALLAM COUNTY 
Department of Community Development 

County Courthouse 
223 E. 4th St., Suite 5 

Port Angeles, WA 98362-3015 
Phone: (360) 417-2323 

Fax: (360) 417-2443 
bruce.emery@clallamcountywa.gov 

Memorandum 

Date: 

To: 

From: 

Re: 

April 29, 2026 

Clallam County Planning Commission 

Bruce Emery, Director of Community Development 

Public Testimony concerning the tightlining of irrigation ditches in 
the Sequim-Dungeness Valley, Supplemental Response 

The Planning Commission received additional oral and written testimony concerning the 
Clallam Conservation District (CCD)-sponsored irrigation tightlining project. The Memo 
includes additional information from the April 6, 2026, Memorandum to the Planning 
Commission on this issue in response to testimony received. 

Permit Authority. In their December 9, 2021, Sequim Prairie-Tri Irrigation Association 
Irrigation Efficiencies and Improvement Project, the Association and CCD identified that 
the project: 

" ... will require a hydraulic project approval permit from the Washington 
Department of Fish and Wildlife (WDFW), consultation with the Army Corps of 
Engineers, and possibly a certificate of compliance from Clallam County (p. 25)." 

Presently, Clallam County is unaware of any hydraulic project approval application 
(HPA) approved for the current tightlining project. 

In accordance with RCW 77 .55.181 (1 )(c)(iii) and (v), the irrigation improvement project 
is both a Department of Fish & Wildlife-sponsored restoration project, and a Clallam 
Conservation District-sponsored restoration project. As such, the permitting procedures 
for the project are limited under RCW 77.55.181(4), which preempts the County from 
requiring a separate permit, especially if an HPA will be required. 

Adjudication. The April 6, 2026, Memorandum included analysis on the authority of the 
National Marine Fisheries Service to impose restrictions to avoid a "take" under Section 
9.a of the Endangered Species Act. As noted, this was one impetus that motivated the 
Dungeness Agricultural Water Users Association to create a water conservation plan 
and set out to create substantial conservation improvements to the irrigation ditch 
network. In accordance with RCW 90.03.110, the Department of Ecology has the 
authority concerning water use and allocation. Specifically, by petition, Ecology may 
adjudicate the lawful rights to water and file such adjudication with the Superior Court of 
the County in which the determination has been issued. Such adjudication has occurred 
within Yakima and Whatcom Counties. 
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Also as noted in the April 6th Memo, RCW 90.14.220 specifically preempts any claim to 
rights to ground (and surface) water " ... acquired by prescription or adverse use." The 
water flowing through the open irrigation ditches is there by rights conveyed to the 
irrigators. The conditions present in the shallow aquifer resulting from the illicit ditch 
leakage cannot be claimed as an adjudicated right. The argument that those conditions 
should be required to be maintained is not supported by and in fact conflicts with the 
law. 

Adequacy of SEPA. Based on testimony received, concerns have been expressed that 
the original FEIS issued for the project (November 2003), is dated and a new 
environmental assessment should be performed. The review provided under the 2003 
FEIS was extensive and evaluated most of the concerns raised with respect to reducing 
tailwaters and ditch leakage and their impacts on local surface and groundwater 
resources. More to the point, in accordance with WAC 197-11-390, following all appeal 
periods, the final determination of the Lead Agency is final. This fact was iterated in the 
FEIS document on Contents p. 3, which reads "[t]his EIS covers both programmatic and 
project elements for the Conservation Plan: therefore, no subsequent State 
Environmental Policy Act (SEPA) review for individual project elements will be needed." 

Concerns were also expressed regarding the lack of a Federal Finding of No Significant 
Impact (FONSI) from the Bureau of Reclamation when the irrigators sought federal 
WaterSMART grant funds to help assist with the project. Under the state's SEPA rules, 
use of National Environmental Protection Act (NEPA) documents is possible as SEPA 
documentation. Unfortunately, the reverse is not true. The "FONSI" determination 
concerning the WaterSMART grant application was issued because a NEPA review had 
not been completed and had nothing to do with the adequacy of the FEIS. Hence, the 
grant application was dismissed. The FEIS still meets SEPA requirements for 
environmental review. 

Irrigation Easements. Testimony received purported that the irrigation districts do not 
have easements for the irrigation ditches. While most irrigation lines are required to be 
shown the face of subdivision plats, there are properties throughout the Sequim­
Dungeness Valley that were not created by subdivision, and actual documentation of 
easements is not on file with the Auditor's office. 

Attached is a fact sheet from CSD Attorneys at Law (4/29/2025) that analyzes the legal 
standing the irrigators and the Conservation District possess concerning established or 
prescriptive easements that exist along all irrigation lines used for greater than 10 years. 
Also included is a Fact Sheet Regarding Irrigation Projects that summarize these 
findings as well as other issues regarding the irrigation improvement project. In short, 
the irrigators are fully within their rights to complete the improvements. 

Conclusion. The information provided herein and in the April 6, 2026 Memo, supports 
that Clallam County and other local jurisdictions are preempted from requiring individual 
permit review and approval for the irrigation improvement projects. The risks of further 
preemption by state or federal agencies is substantial when you consider the 
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adjudication process authorized under RCW 90.03.110, and the authority for issuing a 
determination of "take" under Section 9.a of the Endangered Species Act-actions that 
have occurred in Washington State concerning irrigation water. 

The County, in conjunction with other local entities and state agencies, embarked on a 
cooperative effort to address the issue of limited water resources, dwindling salmon stocks, the 
needs of local farmers, and the needs of domestic development, back in the mid 1990's. From 
that effort, the Dungeness Quilcene Plan, the Dungeness River Agricultural Water Users 
Association Comprehensive Water Conservation Plan, the WRIA 18 Plan, the Dungeness Water 
Exchange Agreement, and other plans and studies have been developed and adopted, making 
the Dungeness watershed one of the most studied systems in the state. If further environmental 
assessment or agreement is needed to address concerns raised, it will require a meeting of 
stakeholders in a spirit of collaboration. For these reasons, the Department of Community 
Development is adamantly opposed to any policy supporting or any action proposed to 
implement a moratorium on further ditch tightlining. The risks to the agricultural community, the 
restoration of salmon, partnering stakeholders and the community at large is too great for such 
a unilateral action that, as noted in the April 6, 2026, Memo, runs the risk of eliminating irrigation 
distribution altogether, with dire consequences. We do not support the proposal as articulated in 
testimony. 

If you have any questions regarding this information, please contact me at 360-417-
2323 or at bruce.emery@clallamcountywa.gov. 

Sincerely, 

Bruce Emery, Director 
Clallam County DCD 

Attachments: CCD Fact Sheet Regarding Irrigation Projects 
Memorandum from CSD Attorneys at Law, dated April 29, 2025 
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FACTS REGARDING IRRIGATION PROJECTS 

1. Clallam Conservation District (CCD) has supported irrigation efficiencies and 
water conservation since 1959. 

2. CCD facilitates state and federal grants to help irrigation districts convert open 
ditches to enclosed pipes. 

3. The CCD has a clear legal right to implement and fund water conservation projects 

including ditch to pipe conversions. 

4. The funding agency oversees any EIS, SEPA, and NEPA requirements if they are 

required. For example, if the Bureau of Reclamation is the main funding agency they 

will oversee and run the NEPA process. 

5. The CCD will verify that all required local, state, and federal permits are in place 

before any project implementation. 

6. Irrigation Districts and Companies clearly and legally hold prescriptive easements 
where they have openly used ditches for 1 O+ years, even without written 
agreements. 

7. Irrigation Districts and Companies have the authority to convert open ditch to pipe. 

8. Washington State law allows prescriptive easement's use to evolve over time, for 

example: converting open ditch to buried pipe. 

9. Landowners do not have legal rights to ditch seepage, even if seepage has 
historically benefited their property. 

10. Landowner permission is not required to perform upgrades or maintenance in 

Irrigation easements. All efforts will be made to notify landowners when an 

upgrade, "piping project" will go through their property. 

11. Piped systems reduce water loss, improve water quality, and increase streamflow 
for endangered salmon in the Dungeness River. 

12. CCD does not own ditches but legally partners with Irrigation Districts and 
Companies to deliver conservation-focused best management practices. 

13. Water conveyed through irrigation ditches is controlled by the Irrigation Districts 
and Companies under legally recognized water rights and prescriptive or written 
easements. 

14. Aquafer recharge is not the purpose or intended use of irrigation water, nor is it 
considered a beneficial use under irrigators water rights. 

15. Permit exempt well recharge is not the purpose or intended use of irrigation water, 
nor is it considered a beneficial use under irrigators' water rights 



Seth A. Woolson 
AttorneyATTORNEYS swoolson@csdlaw.com 
d. 360.306.3009 AT LAWCSDI 

MEMORANDUM 

TO: BOARD OF SUPERVISORS 
KIM WILLIAMS 

DATE: APRIL 29, 2025 

FROM: SETH A. WOOLSO 
SARA B. FRASE 

RE: PRESCRIPTIVE EASEMENTS AND WATER SEEPAGE 

I. FACTS 

The Clallam Conservation District ("CCD") was created in 1959 "to help land users conserve 
natural resources" and also helps to "provide information and technical and financial assistance 
to help [land users] achieve [their] land use objectives in an environmentally sustainable 
manner."1 

Beginning in approximately 1999, CCD has actively assisted various irrigation districts 
(collectively the "Districts") in their efforts to install solid irrigation pipes (the "Pipes") in place of 
open irrigation ditches (the "Ditches"). 2 The Districts' conversion of Ditches into Pipes 
(collectively the "Projects") helps reduce the loss of water from evaporation and seepage, thus 
benefitting instream flows for critical salmon habitat, and helps eliminate the risk of 
contamination, such as fecal coliform, from getting into the irrigation water and ultimately cycling 
back into the Dungeness River. 3 CCD is eligible to obtain federal and/or state grants for the 
Projects. CCD does not own or control any Ditches, so CCD partners with the Districts to pass 
through federal grant funds to the Districts to help fund the Projects. 

The Ditches were built well-over ten (10) years ago, and often as far back as one hundred (100) 
years ago. The Ditches run through private property (the "Private Property" or "Private 
Properties") owned by various individuals (the "Owners"). In some locations, the Districts 
received express written irrigation easements. In other locations, there is no record that the 
Districts have express written easements; however, the Districts have openly used the Ditches 
for well over ten ( 10) consecutive years. 

Some of the Owners do not like the idea of having the Ditches converted to Pipes and have 
argued, among other things, that (i) the Districts do not have easement rights for the Projects; 
and (ii) converting the Ditches to Pipes will violate the Owners' water rights because their 

1 Clallam Conservation District, About Clallam Conservation District, https:1/clallamcd.org/about-the­
district. 
2 Clallam Conservation District, Irrigation Water Management: Irrigation in the Dungeness Valley - Past 
Present & Future, https://clallamcd. org/irrigationwatermnqt. 
3 Id. 

1500 R;.1ilroaJ Avenue, r3ellingh;.irn, WA 98775 I 360.6 71 .'' 796 I •NW\V .csdlsJw ::;om 

https://clallamcd
https:1/clallamcd.org/about-the
mailto:swoolson@csdlaw.com


ATTORNEYS 
AT LAWCSD I 

A use is "adverse" if it is without the owner's express revocable permission and is the type of 
use normally reserved for an owner of the property. A use is "open and notorious" if it is 
capable of being observed by the owner in the ordinary course of their use of the property. 

For example, if John, without permission, drives across property owned by Julia to access his 
property for ten (10) consecutive years, John would be entitled to a permanent prescriptive 
easement to access his property over that same section of Julia's property. If, however, John 
asked and received permission from Julia to drive across her property, then his use of Julia's 
property cannot "ripen" into a prescriptive easement without her withdrawing her permission and 
then John continuing to use the property for ten (10) years after her permission is withdrawn. 

Based on the facts as we know them, the Districts have prescriptive easements for the Ditches 
over those Owners' Private Properties that have not previously granted express easements. 
The Ditches are clearly "open and notorious" as they are visible to anyone and they have been 
in use for well in excess of the ten (10)-year requirement. While the current Owners may like 
the Ditches, absent the Owners being able to prove that their predecessors in interest gave the 
Districts express revocable permission to install the Ditches when they were first constructed 
(i.e., upwards of one hundred (100) years ago), the Ditches will meet the "adverse" requirement. 

B. Conversion of Ditches to Pipes in Prescriptive Easements. 

1. Washington Law Permits Changing the Scope of a Prescriptive Easement. 

The "purpose" or "scope" of a prescriptive easement defines the (i) area of another person's 
property that can be used by the adverse user; and (ii) the activities for which that area can be 
utilized by the adverse user. Washington law holds that "the extent of the rights acquired 
through prescriptive use is determined by the uses through which the rights originated."8 In 
other words, the scope of the prescriptive easement is defined by the uses it was put to during 
the ten (10)-year prescriptive period. For example, if John established a prescriptive driveway 
easement over a ten-foot (1 O') wide portion of Julia's property to access his property, John 
would not later be entitled to widen the driveway to fifteen feet (15') or install utilities within the 
easement because widening the driveway or adding utilities to it are not consistent with the ten­
foot (10') wide driveway easement John established during the ten (10)-year prescriptive period. 

That said, Washington case law allows the way a prescriptive easement is used to evolve over 
time, holding that "the use under which a prescriptive interest arises determines the general 
outlines rather than the minute details of the interests."9 To determine if a particular use is 
permitted under a prescriptive easement, the courts compare the use during the prescriptive 
period to the new use regarding (i) their physical character; (ii) their purpose; and (iii) the 
relative burden caused by the uses upon the burdened property. 10 

Using our example, if John established a ten-foot (10') wide prescriptive driveway easement 
across Julia's property in the early 1900's when he only owned a horse and buggy, John would 

8 Id. at 187. 
9 Id. at 187 (holding that a prescriptive easement for "recreational purposes" did not limit use of dock to 
specific proven recreational uses by each holder of the easement). 
10 Id. at 188. 
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irrigated its family farm utilizing water from an open earth irrigation ditch running through Papa's 
property for seventy-five (75) years. Flake replaced the open earth ditch with a concrete lined 
irrigation ditch in the same location, and same size, as the open earth ditch. 

Papa sued, arguing that the concrete irrigation ditch was, essentially, a brand-new ditch, 
separate and apart from the earthen irrigation ditch, therefore Flake had no right to construct or 
use the concrete irrigation ditch. The Papa court held that Flake was entitled to replace (or line) 
the open earth irrigation ditch with the concrete irrigation ditch because the replacement ditch 
was in the same location and was the same (or smaller) size as the original ditch. In Arizona, all 
easements, including prescriptive ones, include the right to "upkeep and repair" the easement 
and to "do all acts necessary and proper in order to obtain full enjoyment of the easement."13 

While Papa court's rationale is not identical to Washington's test, it is similar. In Papa, a 
modification of the way water was transmitted through Papa's property was permitted in order to 
reduce water loss (i.e., to get full enjoyment of the easement) as part of the "upkeep and repair" 
of that easement, in part because there was no increased impact or burden on Papa's property. 
This is similar to Washington's three (3)-prong test regarding an expanding "scope" of the 
easement use. Washington courts would likely look at Papa as persuasive authority that 
Washington's prescriptive easement laws permits conversion of Ditches into Pipes. 

C. Washington Does Not Recognize a Third Party's Right to "Seepage." 

1. General Water Law Overview. 

Under Washington law, waters of the State belong to the public and, therefore, cannot be 
"owned" by any individual or group of individuals. Instead, people interested in using waters of 
the State must apply to Ecology for a right to use a certain volume of water, for a defined 
purpose, and in a specific location. 14 

Washington follows what is called the "prior appropriation" or "first in time, first in right" principle 
when it comes to determining a person's right to water. This means that, when looking at two 
(2) or more parties who have certificates of a water right, their respective priority dates attached 
to that right determines whether they are "senior" or "junior'' to one another. The junior water 
right may not impair the senior water right. 

A water rights certificate perfects that water right, which then attaches to the land identified in 
the certificate. In addition to listing the priority date of the water right, the certificate will outline 
how much water can be used and from where; during what time of year the use may occur (i.e., 
during irrigation season or year-round); and the beneficial use the water must be put towards 
(i.e., irrigation or domestic). 

13 Id. at 498. 
14 Washington Department of Ecology, Water Rights, https://ecology.wa.gov/Water-Shorelines/Water­
supply/Water-rights. 
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come to intermingle with naturally occurring groundwater due to irrigation with water "made 
available by the Grand Coulee Dam." 

Jensen argued in part that "the Bureau abandoned the water'' and that the "commingling with 
public water causes artificially stored water to become public water." Applying the Supreme 
Court's holding in Ide and the Washington court's test for abandonment of a water right, the 
court rejected both of Jensen's arguments. First, Jensen "offered no evidence that the Bureau 
intended or in fact relinquished control of its water." Second, the court, applying both statutory 
and judicial precedent, upheld the standard that the commingling of artificial and naturally 
occurring groundwater does not cause the stored water to lose its separate identity. 19 

Furthermore, on the issue of abandonment, under Washington law, a "relinquishment" of a 
water right occurs when a water user abandons or "voluntary fails, without sufficient cause, to 
beneficially use all or any part of said right to divert or withdraw for any period of five successive 
years after July 1, 1967."20 The relinquished portion of the water right then goes back to 
Washington State and becomes available for appropriation by another water user. 21 The fact 
that the Bureau's artificially stored water at times comingled with naturally occurring 
groundwater did not constitute as abandonment, as the Bureau at all times intended to use and 
preserve its water rights. 

Here, the Districts' Ditches are similar to the Bureau's storage of water in Jensen. The Ditches 
are an artificial method utilized to store and transport surface water withdrawn from the 
Dungeness River for irrigation purposes. The resulting seepage from the Ditches feeds into the 
existing groundwater supply, but the Districts have not voluntarily abandoned or relinquished the 
seepage; therefore, the seepage does not alter the identity of that water as being part of the 
Districts' water rights, nor does it qualify as an intentional abandonment of their water rights. 
The seepage remains part of the District's water rights and is not naturally occurring 
groundwater, or water that has been abandoned or relinquished by the Districts; therefore, that 
seepage is not subject to appropriation by the Owners despite any historic use of the seepage. 
In other words, the Owners have no legal right to continued use of the seepage. The Owners 
have no claim against the Districts for loss of the seepage if the Pipes are installed just like the 
Owners would have no claim against the Districts for loss of the seepage if the Districts decided 
to stop running water through the Ditches altogether. 

ii. Routine Collection of Seepage Does Not Result in Prescriptive 
Water Rights for the Owners. 

Unlike the Districts' prescriptive easements for irrigation purposes, the Owners have not 
established a "prescriptive" right to use seepage from the Ditches regardless of how long they 
have utilized that seepage. Washington courts do not recognize prescriptive rights to 
groundwater. 

19 Jensen, 685 P.2d at 1072. 
2o RCW 90.14.160. 
21 Id. 
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as personalty, but does not thereby secure or acquire the right to the continuous 
flow of such water. 27 

In other words, the mere fact that Dodge benefitted from seepage, or EWC's other intentional 
releases of its waters, did not vest Dodge with any future right to receive that seepage nor did it 
require EWC to continue to intentionally release water for Dodge's benefit. The water rights 
were, and remained, EWC's despite the fact that Dodge had historically received incidental 
benefits from EWC releasing some of that water. 

The facts surrounding the Projects are similar to those in Dodge. The water being diverted 
through the Ditches is "foreign," meaning that it is not natural to the Ditches but is purposefully 
being diverted there from another water body-in this case, the Dungeness River. Furthermore, 
the Districts possess the water rights for the water being diverted through the Ditches, and 
those Districts own and operate the Ditches. The Districts are the "first takers" of the diverted 
water and, therefore, are entitled to retain their original right to the water diverted from the 
Dungeness River in its entirety. The Owners, just like Dodge, do not have any continued right 
to receive and use the seepage even if they have historically benefitted from seepage from the 
Ditches, so the Owners do not have any right to demand, or receive, future seepage from the 
Ditches. 

IV. CONCLUSION 

The Districts have long-established prescriptive easements for the Ditches. Washington law 
allows the Districts to convert the Ditches to Pipes because the location and purpose of the 
prescriptive easements remain the same and the Owners are not further burdened by these 
conversions. Furthermore, the Districts have the water rights to use all of the water running 
through the Ditches and the Owners have no legal right to receive seepage from the Ditches 
regardless of how long they have inadvertently benefitted from that seepage. 

Seth 
Sara 

27 Dodge, at 634 (quoting Stevens v. Oakdale'"· Dist., 90 P.2d 58, 61-62 (Cal. 1939)). 
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