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BOARD of CLALLAM COUNTY COMMISSIONERS
MINUTES for the week of March tO-14,2025

WORKSESSION-9a.m.
The work session convened at 9 a.m., Monday, March L0,2025. Present were Commissioners French,
Ozias, and Johnson and Administrator Mielke.

Items of discussion per the agenda published March 6 were:
. Calendar/Correspondence
¡ Resolution appointing Kelly Burger to the Marine Resources Committeeo Resolution appointing Warren Billups to the Planning Commission. Resolution appointing Elizabeth Betty Marcoux to the North Olympic Library System Board of Trusteeso Discussion regarding the Upper Hoh Road repairs
¡ Letter of concern regarding Washington State's Foundational Public Health Services FPHS. Purchase order with CDWG for 3-year renewal of VEEAM data center back-up application subscriptiono Briefing and call for hearing to be held on Tuesday, April 1, 2025 regarding amending policy 504. Recognitions, Refreshments and Miscellaneous Reimbursements
. Pre-application questionnaire with Foundation for Washington State Courts for courthouse security. Pre-application questionnaire with Admínístrative Office of the Courts for CLI Therapeutic Courts. Agreement amendment 1 with Department of Ecology for Chain Gang actívÍties. Agreement with U.S. Marshals Seruice for compensation and housing of federal prisoners
. Agreement with Washington State Patrol for shared seryices. Agreement amendment B with Department of Commerce for the broadband project
o Discussion on proposed budget revisions to be considered on March 25o Discussion of proposed supplemental appropriations to be considered on March 25o Discussion of proposed debatable emergencies to be considered on March 25o Resolution authorizing expenditures from the Clallam County Heritage Advisory Board Grant Fund. LegislatÍve session update

Meeting concluded at 10:45 a.m. and continued to an Executive Session to be held on Monday, March 10,
2025 at 12:30 p.m. regarding realestate.

EXECUTM SESSION - March f:O,2O2S at 12:30 p.m.
The Board convened in open session at 12:30 p.m. to discuss real estate. Present were Commissioners
Ozias, French and Johnson, Administrator Mielke, Housing Director Dalton, Department of Community
Development Havel and Clark, Real Estate Capps, Finance Department Lane and Prosecuting Attorney's
Office Boughton.

The Board may recess into Executive Session to consíder employment or dismissal of personnel, to review
the performance of a public employee, to consult with legal counsel, to consider the position to be taken in
collective bargaining, to consider acquisition or sale of real estate, or other matters per RCW 42.30.110.

ACTION TAKEN: CMOm to moved to executive session for 45 minutes, CRIs, mc

The Board recessed into executive session at 12:31 p.m.

The Board convened in open session at 1:16 p,m.
ACTION TAKEN: CMOm to moved to that authorize staff to continue their due diligence
process regarding the propefi discussed during the executive session, CRfs, mc

Meeting concluded at 1:18 p.m,
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REGULAR MEETTNG OF THE BOARD OF CTALLAM COUNTY COMMISSIONERS
Chair French called the meeting to order at 10 a.m,, Tuesday, March 4,2025. Also present were
Commissioners Ozias and Johnson and Administrator Mielke.

REQUEST FOR MODIFTCATIONS/APPROVAL OF AGENDA
ïtem 2b will be postponed.
ACTION TAKEN: CRIm to adopt the agenda as modified, CMOs, mc

PUBLIC COMMENT FOR AGENDA ITEMS
o Ed Bowen, Clallam Bay, commented on item 2f
o John wofthington, Sequim, commented on item 2f, Anchor, Jímmy come Lately, Elwha
o Kenneth Reandeau, Port Angeles, commented on item 3b

COilSENT AGENDA
la Approval of vouchers for the week of March 3

The Fol warrants and electronic are for

lb Approval of minutes for the week of March 3
lc Resolution appoínting Chelsea Korbulic to the Marine Resources Advisory Committee
1d Resolution appointing Liam Antrim to the Conservation Futures Program Advisory Board
le Resolution clariffíng Clallam County's financial commitment to fund property acquísition and phase II

design work for the joint public safety facílity, and províding authority to the County Administrator
1f Letter of concern regarding Washington State's Foundational Public Health Services FPHS
ACTION TAKEN: CRJm to adopt the consent agenda, CMOs, mc

REPORTS AND PRESENTATIONS
. CRI commented on the Upper Hoh Road, Olympic Area Agency on Aging, Timber Counties Caucuso CMO commented on National Association of Counties Conference update, Clallam Community

Leadership Program
o CMF commented on Dungeness Reservoir Workgroup meeting, Trails Advisory Committee Meeting

CONTRACTS AN D AGREEM ENTS
2a Agreement with Sebris Busto James for legal representation costs
ACTION TAKEN: GRIm to approve, CMOs, mc

2b Agreement with Community Health Plan of Washington for behavioral health and other health care
related seruices

ACTION TAKEN: CRJm to approve, CMOs, mc

2c Agreement with Topper Industries, LLC for the Clallam Bay Day Use Park Ramp Replacement Project
ACTION TAKEN: CRIm to approve, CMOs, mc

2d Agreement amendment 1 with Department of Agriculture for Fairs Program Capital Project Grant
ACTION TAKEN: CRIm to approve, CMOs, mc

2e Contract with Polimorphic for Recompete Customer Relationship Manager software program
ACTION TAKEN: CRIm to approve, CMOs, mc

Accounts Payable: Total
Wa rra nt n umbers : 9936137 -9936208; 99362 19-99 36293 $6L2,4r1.L6
Electronic payments dates: n/a $0.00
Total Accounts Payable: $612.411.16
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2f Agreement with Clallam County Economic Development Council for 2025 services
ACTION TAKEN: CRJm to approve, CMOs, mc

BUDGET
3a Notice that the following Budget Revisions will be considered for adoption on March 25:

HHS - Ooerations - Reallocating expenditures to install an employee badge access door at the 3'd
Street building/$7,558
Sheriff - Jail - Reallocating the underspend from Jail salary due to staffing shortage to Norpoint
Protective Services for courthouse and juvenile facility security/985,220

ACTION TAKEN: CRJm to issue the notice, CMOs, mc

3b Notice that the following Supplemental Appropriations will be considered for adoption on March 25:
Auditor - Office of the Secretary of State Information Security Funds reimbursement expected in 2024
but received in 2025/$26,558
Sheriff - Boatinq Safetv - Increased annual award from the WA State Parks and Recreation
Commission for Recreational Boating Safety to be used for overtime and purchase of small tools and
equipment/$L0,424
HHS - Foundational Public Health Seruices -o Additional one-time funding increase from the Department of Health Foundational Public Health

Services to be used for communicable disease and rabies-related costs (1 of 2)/$120,00
¡ Reallocating unanticipated projected funding to HHS Operations to purchase capital equipment for

County public health emergencies (1 of 2)/995,000
HHS Operations -o Additional one-time funding increase from the Department of Health Foundational Public Health

Services to be used for communicable disease and rabies-related costs (2 of 2)/$120,000. Additional funding is received from Department of Health Consolidated Contract #2 to be used
for Women, Infants and Children (WIC) and workforce development grants/9166,066

¡ Additional funding from HHS Foundational Public Health Seruices to the HHS Operations for the
purchase of forklift, generator and drone (2 of 2)/995,000
Community Develooment - Environmental QualiV - Contríbutions from the cities of Forks, Port
Angeles, and Sequim per interlocal agreement for shared work product on the updated Hazard
Mitigation Plan/$ 184,200

ACTION TAKEN: CRIm to issue the notice, CMOs, mc

3c Resolution calling for a hearing to be held March 25 at 10:30 a.m. to consider adopting the for the
following Debatable Emergencies:
Community Development-Permit Center - Addítional billing from Tyler Technologies' Enterprise Permit
and Licensing (EPL) software/$10,890
HHS-Chemical Dependency Mental Health - Additional 10olo funding for 3 Deputy Prosecuting Attorney
positions/$67,923

ACTION TAKEN: CRIm to adopt, CMOs, mc

PUBLIC COMMENT
. Stuart Kiehl, Port Angeles, commented on local government commitment and responsibílity, agenda

item request
. Catherine Skagg, Port Angeles, commented on budget, local government support
. Ed Bowen, Clallam Bay, commented on Upper Hoh Road, National Association of Counties, 3 district

meetings
. Eric Fehrmann, Sequim, made comments on the pledge of allegiance, making cutso Karin Cummíns, Sequim, commented on AI, taxes, tax relief
. Dorothy Grace, Port Angeles, commented on what the local government can do for the county. Jeff Tozzer, Sequim, commented on County land transfer, Jamestown Tribe, taxpayers
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. John Worthington, Sequim, commented on the Economic Development Council, tribes, North Olympic
Development Council

. Denise Lapio, Sequim, commented on BOCC conversation, taxpayers, land, tribes, budget. ATM, Clallam County, commented that Clallam County has not hosted any crowdfunding for the Upper
Hoh Road

Meeting concluded atIL:24 a.m, and continued toan Executive Session to be held onThursday, March 13,
2025 at 10 a.m. regarding an employee performance review.

EXECUTIVE SESSION - March 13,2025 at t0 a.m. - CANCELLED
The executive session scheduled for March 13,2025 at 10 a,m. was cancelled. A cancellation notice was
sent out on March L2,2025.

EXECUTM SESSION - March t4, 2O2S at 8 a.m.
The Board convened in open session at B a.m. to discuss litigation. Present were Commissioners Ozias,
French and Johnson, Administrator Mielke, Prosecuting Attorney's Office Nichols, Boughton, and Reno,
Ïreasurer's Office White, Department of Community Development Havel and Risk Management Sullenger

The Board may recess into Executive Session to consider employment or dismissal of personnel, to review
the peformance of a public employee, to consult with legal counsel, to consider the position to be taken in
collective bargaining, to consider acquisition or sale of real estate, or other matters per RCW 42.30.I10.

ACTION TAKEN: CMOm to executive session for t hour and 15 minutes, CRJs, mc

The Board recessed into executive session at 8:02 a.m.

The Board convened in open session at9:t7 a.m. and CMF noted no action will be taken.

Meeting concluded at9:L7 a.m. and continued to 9 a,m., Monday, March 17,2OZs

The Board of Commissioners attended a WSAC virtual update, Coffee with Colleen, KONP Radio Show,
KSQM Radio Show, and EDC Annual Gala during the week of March 17, 2OZS.

PASSED AND ADOPTED this l8th day of March 2025

BOARD OF CLALI.AM COUNTY COMMISSIONERS

MiKe French, Chair

ATTEST: Kanoy Jonnson

Loni Gores, MMC, Clerk of the Board

KEY TO ABBREVIATONS;
ATM Administrator Todd Mielke
CMO Commissioner Mark Ozias
CRI Commissioner Randy Johnson
CMF Commissioner Mike French

m
mc
s

moved
motion carried
seconded

Mark Ozias
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Ctattam County cont¡nues to shrink*both in tand and fiscat responsibitity. With another

52.74 acres removed from the tax rotts due to a tand-into-trust transfer for the ,amestown
Tribe, the countycommissionere remain sitent. Meanwhite, budget mismanagement and

misptaced priorities are crippting essential services.

The Jamestown Tribe, with an annuat revenue of over $70 mitt¡on, continues to acquire land

and remove it from taxabte status, White the¡r f¡nanc¡at ståb¡t¡ty growå, Ctattam County

taxpayer$ absorb the toss. Despite being notified in advançe, county officiats faited to

respond to the Bureau of lndian Affairs regarding the financiat consequences of these

acqu¡sitions. Another 13 parcets, generating $2t,000 in tâxes, were just approved for trust
status-further eroding the tax base. With 1,718 acres atready owned by the Tribe, much of

it in, or headed toward tax-exempt status, how much more can the county afford to to$e?

The Tribe's contributions to county seryices, such as a $300,000 annual payment to the

Sheriff's Office, are funded by federat grants*meaning taxpayers are footlng the bitt ç¡ther

way. fn its apptication to thË BlA, the Tr¡be eaid it leases a fire station to Fire Distr¡ct 3 at a

fraction of its market vatue, suggest¡ngthat the BIA shoutd approve this tatest reguest due

to the Ïribe's benevolence shown tothe County.

lnstead of standing up for taxpayers, county officlats have chosen lnaction. They have been

asked repeåtedty to contact the BIA and address the impact of land-into-trust conversions

but have faited to do so even onco. Meanwhile, the county has written tetters of support on

behatf of any special interest or govêrnment agency that has come begging for onê.

Perhaps the craziest not¡on ever discussed in thls room occurred yesterdây when it was

dlecussed that, if residents coutd crowd-fund private donations, the State m¡ght unleash

fundíngto repairthe road into the Hoh Rainforest. What if there wore ä system in ptace

where residents were taxed and received essentiat services in exchange? When our teaders

fait to åct, w¡lt bake sates and carwâshes become our last resort to fund basic services?

Without urgent reform, Clattam Countywilt continue to hemorrhage tand, revenue, and

pubtic trust. The question is: How much more can we afford to lose?

Jeff Tozzer, Seguim
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Gores, Loni

From:
Sent:
To:
Cc:
Subject:

Attachments:

lmportance:

Jim McEntire <jmcentirel @outlook.com>
Thursday, March 6,2025 2:19 pM
Ozias, Mark; Johnson, Randy; French, Mike; Nichols, Mark; Mielke, Todd
Connie Beauvais; Gores, Loni; buckdj@olypen.com
Port Angeles Business Association Letter Conçerning DNR's Management of Clallam
County Forest Board Transfer Lands
PABA Letter - Legal Action - DNR Not Fulfilling Trust Obligatíons to Clallam County Tax
Districts.pdf

High

Mark, Randy, Mike, Mark, and Todd:

Attached, please find a letter from the Port Angeles Business Association asking for action from you to
vindicate County Government's and other County taxing districts' legal and financial interests in these trust
lands' As you know, they are an economic asset to all county governments, large and small, and ultimately of
all our citizens.

Many apologies for not getting this to you sooner, and before the news article in this morning's
newspaper' Events conspired against me. But that's an explanation, not an excuse.

Loni: Would you do me a great favor and forward the attachment to the Revenue Advisory Committee
members? I don't have alltheir email addresses. Many thanks ín advance.

Allthe best,

Jim McEntire
chair, Port Angeles Business Association Government Affairs committee

1



Port Angeles
March 4, ?A25

By Email

BUSINESS ASSOCIATION

Board of Clallam County Commissioners

Re: LegalAction to Vindicate Clallam County Forest Board Transfer Land Trust Beneficiaries'
Legal and Financial Interests

Dear County Commissioners:

You are in receipt of former State Representative Jim Buck's letter to you dated December 14,
2024 and his magisterial analysis of the legislative history of the County Forest Board Land
Trust f'Lands" in this letter).

Our organization emphatically agrees with Jim Buck's letter and his analysis of the exact legal
status of these lands, and also that both the legislature and the Department of Natural
Resources (DNR) have not fully fulfilled their fiduciary responsibility to Clallam County taxing
d¡stricts under the terms of the trust established when the County transfened the lands to the
state (for the state to hold in trúst for the County and taxing districts). Thus, legal action to
vlndicate the rights of Clallam County beneflciaries needs to be pursued if petitions to DNR to
rætlfy their mismanagement prove unfruifful. In writing this letter, we will not duplicate fonner
Represenbtive Buck's analysis and conclusions, but we will provide additional comments to
fufther illusbate how both DNR and perhaps the legislature, in the case of multipleuse
statuteg have not carried out their fiduciary duties.

The Basiæ

"The remalning lands were deeded by various countÍes to the State afrer Þx foreclosures,
punuant to RCW 76.12.030 fnow RCW n.22,0,N0J. That statute provides that these fore#
board trcnsfer lands are to be 'held in trust'by the State, and that proceeds f¡om the
management of these lands go to the grantor counties, after deducting admlnistative
expenses. RCW 76.12.030(1) (2) fnow RCW 79,64,11Q I thinkJ,'4

These lands were part of the "revenue base" Le., the property tax base, of counties and taxing
districts prior to their forfeiture for non-payment of property taxes. *In the early 1930s, the
land was trarvfe¡red to the Sþte Forest Board in trust to be managed for the þeneflt of the
local taxing disfræ for whìch the land had þeen the revenue base.'a This truth endures.

The crux of the matter is this: DNR's management of Clallam County lands is founded first and
last on the law of trusts. Fundamental is the legislature's and DNR management's fidelity to the
terms of the trust as laid out in former RCW 76.12.030 (as of1935 when Clallam County-owned,
tax-forfeiture lands were deeded to the state to be held in trust) - which are simply that the
lands are to be managed so as to provide a sustainable and steady stream of revenue to

t couNw oF SKAMANIA, v. THE SrATE OF WASHINGTON. 102 Wn,2d 127
2 ChucÞnutCanæruanty v, Waùnentof \þtunl

(1984)
App. 27 4 (Wash. Ct. 4pp. 2010).
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Clallam County and its other taxing district beneficiaries. SkamaniaS teaching about trust
responsibilities remains the law: "A trustæ must act wtth undividd loyalty to the trust
benefìciaries, to the exclusion of all other interesE. ... It may not sacrifìce this goat to pursue
other obiedives, no matter how laudable those objectives may be.'a Further, in a recent case,
the state Supreme Court stated that: "DNR is likewise obligated by statute to manage forest
board lands for the benefrt of the countiæ who granted land to the State, DNR is not required
to haruest timber from state lands þffioryn it ¡s required to fu
laadâ), but lt may elæt to do s to generate revenue for ib benefrciarles.a (Emphasis added.)

A Different Number for Clallam County Lands

DNR uses 93,018 acres as the amount of Clallam County lands, per their 4ü Quarter 2024

Quarterly Income Report found here:5 - there are perhaps a few t¡ansfer deeds that are as yet
unlocated.

Ultn Vires Actions By the Commissioner of Public Lands

A quick review of how authority and responsibility are distributed within the Department:

The Depaflrnent is composed of three entitiet': the Board of Natural ResourcesT; the
Administrator (who is the Commissioner of Public Landd); and the Supervisor, who serves at
the pleasure of the Commissioner.e The Supervisor has expansive duties in running the
department under the supervision of the Administrator/Commissioner.lo The Supervisor is not
germane to this discussion.

The Administrator/Commissioner is vested with authority to carry out all powers, dutiet and
functions assigned to the Departmenl, exceptfor those poweß, duties, and functions
speclfically assigned to the Board of Natural Resources.lr The Board of Natural Resources is
assigned a policy-making and rule-making role;r2 which the Administrator/Commissioner is

¡ COUNTY OF SI(AMANIA, op. c/f,

' CONSERVATION NORfiWEST, v. COMM¡SSIONER OF PUBUC LANDS, l.ll¡.âRY FRANZ (ln her ofktat capactty) (2022), S€c. IV.
5 fm clallam co O{24.odf
6 RCw,{3.30.030.
7 RCW 43.30,205.
8 RCW 43.30.105.
e RCW 43.$.155.
t0 RCW 43.30.430.
¡! RCW 43.30.421. Admlnlsbator. The admlnlstntor shall ha\æ r€sponslþlllty for perfurmance of all the powers, duges, and
fr¡nctlons of tñe d@årtmenÌ. exæpt øtoæ s@frcally as¡gnd þ AE Mrd. In tlrc Frformance of neie pwets, duttæ, Ðt d
funeúns, ttte admlnatnæ shall ænform þ plþ16 ábilßhe ry dÊ þa¡d, and may employ and fh the æmp€nsauon of such

.-personnel as may be requlred to perfbrm the dutles of thls oftlce. (emphasb added.)u RCw 43,30.2015 por¡wrs and duiles of board.
The boad shall:
(1) Perfurm dutþs reladng þ apprabaL ðppeaf apprwat, and hearlng tunctþns .s pu/lded by hr,lr;
(2) Establlsh polkl€s b ensure that üre aqulslüon, mônagement, and dlspositlon of all hnds and r€6ou1r€s withln the
deparünent's Jurbdlcüon are bas€d on sound prlnclples d€6þned to achleve $e maxlmum effecüve der/ebpment and use d
such lands and resources consbtent wlth laua appllcable
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obligated to follow. Specifically germane are the Board's responsibilities in setting sustainable
harvest levelsrl3 and approving all trust land transactions and timber harvest sales.la

A proper understanding of this division of authority is important to understand the ultra uires
actions that have taken place in postponing or cancelling/modifying timber sales for Clallam
lands.

A tract of shte forestlands known as "Power Plant" was proposed for sale at the June 6, 2023
Board of Natural Resources meeting. The minutes of that meeting reflect an exten$ve
conversation between Board members and departmental staff regarding "Power Plant" and after
all concerns were addressed, it and all proposed sales were approved by a unanimous vote.
The sale was awarded soon afterward, and the contract was signed by both parties in the
normal couße.

The Commissioner unilaterally cancelled/postponed "Power Plant" on December 18ü,1s
explaining her action in a letter to the Board of Clallam County Commissioners regarding both
the sale and the 69 acres from it to be nominated for carbon sequestration/storage.l6

The Commissione/s cancellation was an ultra viresaction, and is therefore null and void. Only
the Board of Natural Resources is legally allowed to approve a sale for auction; therefore only
the Board of Natural Resources can rescind, cancel, modiff, or otherwise change a sale once it
has been approved. There is no statutory power granted to the Commissioner to unilaterally
modifu postpone, cancel, or set aside the Board's work after it has been approved by at least
four memberslT of that body. If that were true, it is legally absurd for the Legislature to have
created a Board of Natural Resources with certain powers, that can be cancelled or modified in
the sole discretion of another departmental component.

RCW 79.15.1.10 (referred to in the Commissioner's letter and set out in full in the footnoters)

(6) Adopt and cnlbræ ruhs as may be deemed necessary and proper for carrying oüt the powers, dutÞs, and functlons lmposed
upon lt by ütb chapter.

13 Rcw 79.to.3oo Deflnttþns. ...
(5) 'Sustalmblc han€st þvel' means $e volume of Umber sche<luled for saþ fiom sü¡Þ-o$rned bnds durlng a plannlng decå(þ

., as cakulate<l by ûe dep.rtment and approØ by the tud. (emphasts add€d),
r{ RCW 79.10,3¡t0 Sustrlnable harÌ€st såþ.
The board of natural resoürG shall oflier for saþ the sustalnable hðwest ¡s ldenüfþd ln the 198+1993 brêsdand manâgement
Progrl¡tn, or as su@uenüy rwbed, In $e se¡t $at declsþns mad€ by enüU€s otier than tie department cause a decrêase ln
the sustalnsble hary€st the depârtrnênt shall otïer.ddltþnal umber sal€s hom state-manag€d hnds.

rs StaÞ sets as¡d€ 2,(n0 acres of for€stland - Conbovêrshl Power Plant sale ß canæl€d, wúnesday, December 2O 2A23; þ&
s.tÊ rsÍlr 2.0m ær€Ê d fûre¡tf|nd I 9$trEuh Oâüv t¡ñ¡Y3

16 Commbsfoner of Publlc lånds l€tEr b Clalhm County Eoard of Cornmbsþners re: "Power Plant and "Structurally complex,
cañon dense brcstland' "rlaEd Decernber L8, 2023,

r7 RCW,13.30.225(,N).
¡8 RCW 79.15.140 Valuable materlab contract-Impractlcable b perturm/cancellatþ*-subsUtute valuable matsrlab,

(1) ¡n the cvent thðt $e department deErmlnes thôt rqulatory rcqulrements or some other clrcumsbnce beyond the contþl of
both the department and $e purchaser has made a valuabþ maùerlaþ contract wholly or parthlly lmpracücable to pctform, the
department may cancel ¡ny portlofl of tlre æntract which couþ not be ærbrmed.

portlons of üe contract
ln the e\rent of sucñ a cancellatlon, the

purchaser shall not be lhble br the purchase prlce of any
constltuÞ an lmpnctlcabþ slh¡atþn b¡ valuabþ materhls

so canceþd. Market prlce fluctuatlons shall not
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does provide for substitution of valuable materials sold, /events beyond the control of the
Department make a contract already agreed upon impncticableto perform. The dictionary
definition of impracticable is "impossible to do or carry ouf'.le

First, this was an event wholly within the Ðepartment's control. It's a policy choice to cancel or
modiff the contract since the Department asked for permission from the County to use those
acres (upon which valuable materials have already been sold) for carbon sequestration/storage.
Second, oubide evenE did notconspire against the Ðepartment - the Department made the
pol¡cy choice iEelf for whatever reason. fi the Ðeprtment tried to rely on a statute that
cannot and does not appl¡t, For the Commissioner to try to fit this particular carbon
sequestration/storage "square peg" into this statutory "round hole" simply is impossible.

Therefore this too was an ulta viræact. Ditto for the December, 2024 postponement of the
"Alley Cat" sale at the request of an audience member at that month's meetíng of the Board of
Natural Resources. And ditto for two additional Clallam land timber sales (if the new
Commissione/s "pause" implicates Clallam lands) - that action being an ultra viresmodification
of the Sustalnable Harvest Plan, which can only be accomplished by the Board of Natural
Resources.

UItn viresacts are prima facie evidence of divided loyalty in favoring policies incompatible with
the fiduclary duty of DNR to provide sustainable financial retums on Clallam lands.

Arrearages

There has never not been a timber harvest arrearage on Clallam lands. An "arreange" is
simply when the planned decadal timber harvest is not fully accomplished - tñe "anearage" is
the shortfall in planned versus actual timber harvest.æ A constant shortfallsimply indicates
through intent or neglect, DNR's loyalty is to future generations, and not to the generation
current in any given decadal harvest plan. This is a violatlon of the law of trusts.

Setting Aside Too Much Land for Marbled Murrelet Habitat

This endangered seabird nests in only old growth trees - those with limbs 7 inches or more in
diameter, and 50 feet or more above ground. Clallam lands set aside for murelet habitat totals

(2) Altemaüvely, and nottvlthstandlng ôny otfieÌ provbbn ln thb tlde, the department may subsütute valuabþ materfals from
another slÞ ln o<change br any valuabÞ materlab whkh the department d€terntnes have become lmpractkable ùo rcmov€
under $e orlglnal æntract, Any subotltuted valuable materlals must bebng þ he ldentkal bust lnrrohred ln the orlglnal @ntracq
and tie sub6üù¡þ materhb shall be det€rmlned by the department to haì/e an appnts€d value tiat b not greaþr tran ttre
valuðbþ maþrlals nmalnlng under the orþlnal contÌact. The sub6tltute valuâble maþrlab and slte shall rcmaln subject b all
a-ppllcabþ pemlttlng requlrements and the state envlronmental pollcy ac! chapþr 43.21C RCW, þr the acüvl,u€s proposed at
$at slÞ. In any such subotltutbn, the value of he materhls suhtltuted shall þe fhed at tie purchase prlce of üË origlnäl
contract ngadless of subsaquent mårket changes. Consent of the purchaser shall be rcqulred for any subsütuüon under tñts
sectlon.

te irçndkabþ cþfkriüon - Sea¡di fbino.æm)
20 Rcw 79.10.300(U.
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to 21,826 acres2l, an unknown fraction of which is second growth lands unsuitable by definition
as murelet habitat. A 2018 Supreme Court opinion22 controls U.S. Fish & Wildlife Service's
biological opinions on endangered species habitat set-asides, saying that only lands currently
suitable as habitat can be designated as crltical habitat to be set aside and dedicated to the
species'survival. Second growth stands should not have been included in DNR's or USF&WSt
2019 marbled murrelet amendment to the statet existing Habifat Conservation Plan (HCp).
This Supreme Court opinion reasonably should have been known by DNR and taken into
account during negotiatlons wlth the Services during 2018 and 2019 when DNR was in the final
Sages of preparation for and ultimately approval of the Murrelet amendment to the HCP. This
was an ulfu uiresact by the Board of Natural Resources, allowing an unnecessarily large
number of ümbered acres to be set aside from Clallam lands, a violation of DNR's dutyãs
expressed in Sl<amania,

We are at your disposal to dlscuss these issues in further detail.

Very best regardt .l /l'U4./
Kelly Johnson
President

C: Clallam County Prosecuting Attorney, Clallam County Resource Advisory Committee

2r DNR Presentation to Clallam BOCC - tL-6-2023.
2¿ WEYTR}IAEUSER y. UNTIED STATES RSH AND WILDUFE SERVICE


