AGENDA

g i

Notes for the Audience

® Assistive listening devices are available. Please notify Clerk before the meeting if you would like a
SoundMate personal listening system.

® Please utilize the public comment sign-up sheets located at the front door.

* *AHENEON* *

Charter Review Commission meetings will also be available virtually at:

If you would like to participate in the meeting via Zoom audio only, call 253-215-8782 and use meeting
ID: 875 561 7844 and passcode: 12345

If you would like to participate in the meeting via Zoom video conference, visit

https: -us/j/8755617 and use meeting ID: 875 561 7844 and passcode: 12345
This meeting can be viewed on a live stream at this link: https://www.clallamcountywa.gov/669/Live-
rchived-Meetings-Online

A i

Public comment can be directed to the Clerk at 360-417-2256 or Loni.Gores@clallamcountywa.gov
CALL TO ORDER, PLEDGE OF ALLEGIANCE, ROLL CALL

APPROVAL OF AGENDA

APPROVAL OF MINUTES
® Meeting Minutes February 24, 2025

PUBLIC COMMENT ON AGENDA ITEMS — Please limit comments to three minutes
CORRESPONDENCE/PETITIONS

BUSINESS ITEMS

® 7oom update
Charter amendment proposal — Commissioner Richards

®
e Commissioner Survey
® Staff Presentation — Administrator Mielke

SUBCOMMITTEE REPORTS
® Town Hall Outreach Committee
® Coroner Committee

REPORTS

e Chair Report — Commissioner Fisch



AGENDA for the Meeting of March 10, 2025
CHARTER REVIEW COMMISSION
Page 2

PUBLIC COMMENT - Piease limit comments to three minutes
GOOD OF THE ORDER/FUTURE AGENDA ITEMS

ADJOURNMENT

J:\public\Charter Review\2025\Agendas and Packets\03-10-25 Charter Review agenda.docx
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INSTRUCTIONS FOR SPEAKING AT A
CHARTER REVIEW COMMISSION MEETING:

e Members of the public wishing to address the Commission on general items may do so during the

designated times on the agenda.
e Members of the public wishing to comment at the public hearing are asked to sign in on the sheet

provided giving their name, address and topic.

* Public comment is limited to 3 minutes for each speaker subject to the Commissions concurrence.

* Speakers, generally, will be heard in the order they signed up. All comments must be made from the
speaker’s rostrum and any individual making comments shall first state their name and address for

the official record.
* General comments, applause, booing from members of the audience are inappropriate and may

result in removal.
These guidelines are intended to promote an orderly system for conducting a public hearing so that each
person has an opportunity to be heard and to ensure that exercising their right of free speech
embarrasses no one.

Note: Written testimony presented by members of the public during the meeting is

considered a public document and must be submitted to the Clerk of the Charter

Review Commission. Copies of public documents from meetings are available by
| contacting the Public Records Department.

CHARTER REVIEW COMMISSION UPCOMING MEETING DATES W
Dates are subject to change as needed. For most up to date meeting information visit the
Clallam County CivicClerk Portal at: :/ /clallamcowa.portal.civiccl

March 24, 2025 at 5:30 p.m.
April 14, 2025 at 5:30 p.m.

April 28, 2025 at 5:30 p.m.

May 12, 2025 at 5:30 p.m.

May 27, 2025 at 5:30 p.m.

June 9, 2025 at 5:30 p.m.

June 23, 2025 at 5:30 p.m.

July 14, 2025 at 5:30 p.m.

July 28, 2025 at 5:30 p.m.
August 11, 2025 at 5:30 p.m.
August 25, 2025 at 5:30 p.m.
September 8, 2025 at 5:30 p.m.
September 22, 2025 at 5:30 p.m.
October 13, 2025 at 5:30 p.m.
October 27, 2025 at 5:30 p.m.
November 10, 2025 at 5:30 p.m.
November 24, 2025 at 5:30 p.m.
December 8, 2025 at 5:30 p.m.
December 22, 2025 at 5:30 p.m.

J:\public\Charter Review\2025\Agendas and Packets\03-10-25 Charter Review agenda.docx
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CLALLAM COUNTY CHARTER REVIEW COMMISSION
MINUTES of February 24, 2025

MEETING OF THE CHARTER REVIEW COMMISSION (CRC)

Chair Susan Fisch called the meeting to order at 5:30 p-m., Monday, February 24, 2025. Also present were
Commissioners Bill Benedict, Jim Stoffer, Jeff Tozzer, Alex Fane, Ron Cameron, Patti Morris, Chris Noble, Paul
Pickett, Ron Richards, Rod Fleck, Christy Holy, Nina Sarmiento and Cathy Walde. Mark Hodgson was excused.

Gores administered the oath for Nina Sarmiento.

REQUEST FOR MODIFICATIONS/APPROVAL OF AGENDA

Fisch noted that Dee Boughton could not present under business items, so she has asked Administrator Mielke

to attend.
ACTION TAKEN: Adopted as modified

APPROVAL OF THE MINUTES

® Minutes February 10, 2025

Noble noted that on page 7 it should be read /n compliance with his amended motion.
Pickett requested to attach a clean copy of the approved bylaws and rules to the minutes.

ACTION TAKEN: Adopted as modified
PUBLIC COMMENT ON AGENDA ITEMS

*  Norma Turner, Port Angeles, commented on technology survey
e  Ed Bowen, Clallam Bay, commented on petitions, trust revenue, taxing districts

CORRESPONDENCES

Gores noted receipt of correspondences from Karin Cummins, Ed Bowen, Commissioner Richards, Mark Nichals,
Commissioner Pickett, John Hauck, Pepai Whipple, Commissioner Morris and Dee Boughton (see attached).

BUSINESS ITEMS

® Zoom discussion
Fisch briefed regarding zoom issues during public meetings. She has noted that participants for Board of

Commissioner (BOCC) meetings will be fully locked down for meetings without allowing cameras or audio unless
the Clerk requests a participant to unmute. Gores noted that the BOCC and IT Department will be discussing at
their work session on Monday, March 3 options to allow participants to turn on cameras and audio to participate
in meetings.

ACTION TAKEN: Holy moved to continue the current meeting in the same format as the Board of
County Commissioners, Walde seconded, motion passed

(14 voted in favor of)

® County Staff Presentations:
o Shoona Riggs — Clallam County Auditor
Riggs provided a presentation on submission deadlines. CRC Member held discussion.

© Dee Boughton — Prosecuting Attorney’s Office
Postponed to future meeting.

© Administrator Mielke — Board of Commissioners Office (added item)
Postponed to future meeting.



CLALLAM COUNTY CHARTER REVIEW COMMISSION
MINUTES of February 24, 2025
Page 2

®  Survey — Commissioner Morris

Morris briefed the CRC on the 2020 survey stating that they had 10 issues listed in the survey that the 2020
CRC thought would rise to the top for voters. To get to the survey the 2025 CRC as a group need to come up
with a list of topics that they think are important. She noted that Survey Monkey was used in 2020, answers
were anonymous, and it took about 2 minutes to complete. Links were published in the newspapers, online and
on the website. CRC Members held discussion. She put together a handout on what the Clallam County Charter
is, what the Chater can change, when the Commission meets, and requests input (see attached). CRC Members

held discussion.

Morris original motion:
ACTION TAKEN: Morris moved that at the next meeting the CRC has a list of items that need to be

prioritized, Cameron seconded, motion passed
(14 voted in favor of) Pickett abstains

Pickett amended motion:

ACTION TAKEN: Pickett moved to amend the motion to ¢ cate
the next meeting, Stoffer seconded, motion failed o
(4 voted in favor of and 11 voted no)

meetings away instead of

®  Proposed charter amendment regarding filling a vaca
Richards briefed the CRC on his proposed charter amendmé
and 37.01. He noted that the purpose of the charter amendmé&
form needs to be followed. In looking at the cogdi

the CRC looks at both the form and procedure & gm
prepare the ballot title after the words of the propgiscdis
He reminded the CRC that during the first two me&ti
What he heard during those two meetings was it waga.

— Commissioner Richart

__ 1%k it's important
absolutely the Prosecutor’s duty to
S#iiRd for registration with the Auditor.

1s if tREBRC is just going to turn

i8k.to do in the findings proposed

. et and then set out the form of the

@St what has happened is the voter pamphlet did not
¥ Siate law and that is just another way to invite a

change in the charter is to sef§
proposed charter amendment.
include the proposed a
challenge to any impe#i
held discussion. (8=

o, Fapt Cameron met to discuss district IT town hall outreach. He noted
that they discussed having a townfl iE8¥ grange and meet and greets to educated the public prior to the
town hall meeting. Morris noted that has put a flyer together and once the CRC agrees to the information,
she can make copies to distribute throughout the county. CRC Members held discussion.

e (Coroner Committee
Cameron noted that they didn't get a chance to meet.



CLALLAM COUNTY CHARTER REVIEW COMMISSION
MINUTES of February 24, 2025
Page 3

REPORTS

e Chair Report — Commissioner Fisch
Fisch commented on the questionnaire that the 2020 CRC issued to other Elected Officials. CRC Members held

discussion regarding the questionnaire. Benedict commented that the questionnaire can be sent to the County
Administrator, and he can send out to all the elected officials and department heads.

ACTION TAKEN: Benedict moved to send out a questionnaire to the elected officials and
department heads, Morris second, motion passed

(14 voted in favor of)

Fisch commented that all research or project requests for County staff need fo first go through the executive
committee or the entire CRC as a group to decide if the research or projegifiéfleeded. She noted that she has a
question to forward to the Prosecuting Attorney’s Office (PAQ) No objegiigfis’to Fisch submitting Coroner

questions to the PAO.

Stoffer requested a committee to discuss trust lands transfer. rect @ @sking the Chair to the
Revenue Advisory Committee to come to a CRC meeting. CREE SCUSs| i

a committee needs to be formed, or the Chair of the RAC#i6%¢
He requested to put on the agenda for the next meeting.*

executlve committee by Friday, February 28. '

PUBLIC COMMENT - Please limit com

e  Karin Cummins, Sequim, thanke

: : iC8, input, priorities
zssbcommittee meetings

ADJOURNMENT - M@

Respectfully submitted,

Loni Gores, MMC
Clerk to the Charter Review Commission

Approved:



What Is The Charter Review
Commission?
m——aaii e

1. Itis made up of Fifteen (15) members
elected by the citizens, five {5) from
each District 4, 2,83

2. Charter Commission membess serve
without sajary.

3. They shall review the Charter to
determine its adequacy and
Suitability to the needs of the touaty
and may Propose amendments.

4. They shali Conduct meetings,
including town hall meetings, to fully
vet in public all recommendations for
changes or revisions to the Charter.

5. They can make recommendations to

®© the Board of County Commissioners,

Reciplent

Street Addrass
Ly, 8T 21P Code
Website

Email

Claltam County Home Rule
Charter

223 E. 4% g,

Port Angeles, WA 98362
Tel Telephone
Fax Fax

Clallam
County
Home
Rule
Charter

Charter Review
Commission

S1\w\z
CUL0OW 1y
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What Can A Charter
Change?

e e e e i et s e b e e

A great deajl Iy couid change
Hecied positions ro appointed, oy
ipRointed positions ty elncted.

ran expand the umber of County
LORNSSioaners,

AN provige initiative andg
alesendiim powers tg VOtars.

When & Where Does The
Commission Meet?

Rt o S

The Commission generally meets every
other Friday of the Month. Speciaj
Meetings wili have Public Notige.

The meetings wiii be Hybrld, in persor
and online, Gotp Claflam County's
website (Clallan.net and search for
Claltam County Charter Review
Commission for times and im:aﬁonsj.

\

We Want Your Input!

e e s

Chartar Amendments may be

proposed by the Bublic, County
Commissioners, and the
Commission members!

1. The Commission may propose
amendments to the Charter by filing
such proposed amendments with the
Auditor, (see Charter for Specific
irtfurmation}.

. The public may propose
amendments to the Charter as provided
by fifing with the Auditor an initiative
petition. (see Charter fer specific
information;,

3. The Board of County Commissioners
may propose amendments by the
Chanter by enacting an ordinance. (See
Charter for specific information),

4. Cantact Your elected Charter Review
Commissioner for your District.

The Commission was elected by
citizens! Yoy cap help by
Providing input & attending oyr

meetings! mrkii8gi.
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A Proposed Discussion Tool for Charter Review Commission Members CHARTER REVIEW

The following is a simple tool to begin to assess the level of i
iminary and will undoubtedly be amended by both commissioners interests and issues raised by the public, but

it does give us somewhere to begin.

Ratings are: 0= no interest in discussing this topic
1= minimal interest
2 = moderate interest
3= high interest

The results will be compiled by a group of CCRC commissioners willing to meet and compile the survey and will be

sent out with the next agenda.

RATING TOPIC

Election of the DCD Director

Instant Run Off voting

Number of years between Charter Review Commissions

Number of County Commissioners

10



CHARTER REVIEW COMMISSION PUBLIC COMMENT SIGN-UP SHEET

Public Comment on Agenda Items — 15

I declare under pen lty of perjury under the laws

t Session

0 a at an
testimony that I give i true and accurate. BISEBIERNESAIS

No j PRINTED NAME SIGNATURE

=
’/Vmw wuefr, W

" |E3Bswer) S




CHARTER REVIEW COMMISSION PUBLIC COMMENT SIGN-UP SHEET

General Public Comment — 2nd Session

I declare under penalty of perjury under the laws of the State of Washington that any
testimony that I give is true and accurate. PIEESEHNSRESRESRIR

Ne ! PRINTED NAME SIGNATURE ADDRESS T
N

21 ‘\'{m\f\‘@\dmw\.n% C_—’é/\_' ’ o
- ﬁfc l‘%),l\"m%vﬂ éﬁ;% gecgw»-\
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CHARTER REVIEW COMMISSION

CORRESPONDENCES RECEIVED
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Gores, Loni

from: Karin Cummins <karinc@olypen.com>

Sent: Monday, February 10, 2025 8:10 PM
To: Gores, Loni
Subject: Charter Review Board

Kéarin Cummins

Dungeness

Good evening commisioners.

Tonight | not only want thank each you for your service to our county but to The two the prosecutor, cfo,
administrator and Loni. And also thank you Todd for taking the in clarifying the wording on Robert’s rule.

I noticed again the trouble people are having hearing.
Our county commissioners are just rubber stamping vouchers and resolutions in order to feel good and
have no true accountability to the taxpayers of this county.
Those NGO’s, non profits and sovereign nations have been ridin
county have been supplying the millions of dollars.

g the gravy train, and the taxpayers of this

I am using an analogy that | heard recently.

The example:
imagine having the county courthouse icon on your computer and it’s just been sitting there for decades

and somebody comes along and finally double clicks on thaticon and all these different files begin to

appear.
Those files contain true information on'NGO’s, 501¢3’s and other sovereign nations.

Information that those recipients don’t want the taxpayer to see.

I as a taxpayer deserve to see where my money is going. We are an economically depressed county with
over a 4 million dollar deficit. We should not be funding any foreign entity or non-governmental
organization without true transparency of said organization.

I am asking you as the charter review board to incorporate much stricter guidelines regarding giving

taxpayer money to organizations that are not required to be transparent.
The county needs an ethics board consisting of members of the community from all 3 districts and a

hearings examiner

14



Sounds like this commission is committed to public outreach, The county commissioners should be
required in the charter to have a public Townhall meeting once a quarter in each district. This leads to
public engagement and transparency with our local government That is only 12 times a year. That is not

to much to ask of public servants

The county must enact a requirement that no meeting be held on another governments sovereign land

We have a commissioner who thinks printing more money and not paying back debt is ok
We have commisioners, that cannot tell us the total dollars spent on a county road. Towne Rd

These are unacceptable. No over site.

And my mother said | didn’t have much patience. Maybe the 3 minute rule should be more applied to the
board and not just its citizens.

Itis your responsibility to guide this community and its commissioners towards prosperity. It is not to
maintain the cliques and special interest groups that have been overshadowing this

Thank you

Kérin

15



Gores, Loni —

from: Fisch, Susan

Sent: Tuesday, February 11, 2025 11:49 AM
To: Gores, Loni

Subject: Fw: Wrong answer and abuse of power

For your correspondence file.

Susan

From:; Ed B. <yellowbanks@hotmail.com>

Sent: Monday, February 10, 2025 8:30 PM

To: Fisch, Susan <susan.fisch@clallamcountywa.gov>
Subject: Wrong answer and abuse of power

, You don't often get email from yellowbanks@hotmail.com. Learn why this is important

POINT OF ORDER

Commissioner Richards Claimed to provide access to the public but point in fact there was NO
posting of any meeting for the Bylaws subcommittee, regardless of regular or special, 24 hours or
more. Prove it because it is not on any posting platform we the people are receiving the information

from (the web site or the county calendar system).

This is why Section 3 is not an acceptable procedure whereas Section § explained this clearly. How
much more of this underhandedness of the elitist commissioners that seem to not want to uphold their
oath of office in a faithful manner free of ethics issues and intent to serve the people?

| protest!

Ed Bowen

(@ Virus-free www.avg.com

16



Gores, Loni

from: Richards, Ron

Sent: Tuesday, February 11, 2025 7:50 PM

To: yellowbanks@hotmail.com

Cc: Gores, Loni; Fisch, Susan

Subject: Re: Your "Wrong answer and abuse of power" email

Dear Mr. Bowen,

I know your referenced email refers specifically to the Bylaws Committee, a committee to which | do not
belong. However, since your email seems to be mainly directed at me, | am answering for myself. It
could well be that the Charter Review Commission, or the By-laws Committee, might also wish to
respond, so please recognize that this is just my response.

I share your concerns, and | believe all the Charter Review Commissioners share your concerns, that
notice of our meetings should be provided in accordance with the Open Public Meetings Act. To this end
several of us worked on arranging for a meeting place for last Friday's committee meetings (Town Hall
and Coroner) in plenty of time to give the notice required by the OPMA, and we made sure that such
notice was given before we attended the meetings. Below I've copied the notices that were made, and at
least one location on the County website where those posted. These seemed to work because four
members of the public from the Clallam Bay area did learn of the meeting and did attend. Frankly, | was
assuming you would also be there, and | was looking forward to meeting you in person.

Having said this, | will be first to admit that many of us are new to the CRC and learning the ropes on how
to function with such a large commission with multiple committees and probably more to come. As with
any endeavor, things can always be done better. To this end | would encourage you to provide me, or the
CRC, with a list of other sites where we should consider posting our notices.

Regarding your preference of Article ll, Section 5 over Article IIl, Section 3 of the By-laws, | would just say
it was my clearimpression that all the members of the CRC believed both sections said the same thing
and chose Section 3 because of its brevity. | am sure the tapes of our last meeting will make that clear if

ever necessary.

I do very much appreciate your input, and | look forward to more of a dialogue in the future.

Sincerely,

Ron Richards
360-477-5367
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MEETING NOTICE
CLALLAM COUNTY CHARTER REVIEW COMMISSION

held at 2 p.m., Friday, F ary 7, 2025 at the Sunsets West Food Co-Op, 16732
Highway 112, Clallam Bay, WA 98326

The purpose oftfmmthgiamdiswsslmcowmrmpic. No virtual option will be
availabie.

or 360-417-2256.

D&edﬂisS”‘dav'@fmy, 2025
ghane leors
MMC
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@ MEETING NOTICE
CLALLAM COUNTY CHARTER REVIEW COMMISSION

TheGmﬂeeriewCommissbnhassdmmdaTownHaquueemeemglobo
held at 12 p.m, Fﬁday,Februuy?.Eﬂi‘SattheSmsetsWestFoodCo-Op, 16732

Highway 112, Clallam Bay, WA 98326,

Themmdmamﬁngiswdmopﬁmbrhddmg' Town Hall Meeting for
CldlaunCourﬁy.Novim.calopﬁunwilbnme,

19
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Gores, Loni
B — h

from: Nichols, Mark

Sent: Wednesday, February 12, 2025 7:26 AM

Yo: Gores, Loni

Subject: Law Review article for the CRC

Attachments: ARTICLE_ A Deadly Pair_ Conflicts of Interest Between D (003).pdf
Loni,

Thank you.

Mark

21



ARTICLE: A Deadly Pair: Conflicts of Interest Between Death Investigators
and Prosecutors

2018

Reporter
79 Ohio St. L.J. 901 *

Length: 10444 words

Author: IRA P. ROBBINS *

* Barnard T. Welsh Scholar and Professor of Law and Justice, American University, Washington College of Law.
A.B. University of Pennsylvania; J.D. Harvard University. 1 am more than ordinarily grateful to my superb and
indispensable research assistants--Joseph Briscar, Carly Brown, Lauren Goldschmidt, Hannah Nallo, Belgin Palaz,
Catherine Potter, and Deirdre Smith--whom 1 consider to be my colleagues and my friends, and to Dean Camille
Nelson, for providing summer financial support. Copyright (c) 2018 by Ira P. Robbins. All rights reserved.

understand causes of death generally, as well as on a case-by-
attempt to answer the philosophical questions about death, the practical and technical questions are typically

answered by death investigators. Death investigators attempt to decipher the circumstances surrounding

The current death investigation system creates conflicts of interest between death investigators and
prosecutors. Death investigators and prosecutors are often organized under the same governmental structure

Text

[*902] I. INTRODUCTION
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79 Ohio St. L.J. 901, *902

in the middle of the 2016 presidential campaign, an unexpected occurrence changed the landscape of American
jurisprudence: Supreme Court Justice Antonin Scalia was found dead in his sleep. ' Justice Scalia died at a West
Texas ranch while on a hunting trip with friends. 2 His death sparked a political battle for control over the Supreme
Court, with the United States Senate refusing to conduct hearings on a replacement justice with eleven [*903]
months left in President Obama's last term. 3 While many people knew the political ramifications of Justice Scaiia's
death, few people focused on the procedural problems related to how his death was handled. 4

Justice Scalia was discovered in bed with a pillow over his head. His breathing apparatus had been switched off,
and his head was elevated on three pillows. S Despite the curious scene, the justice of the peace declared Scalia
dead from natural causes; he issued this finding by telephone without having any official examine the body, let
alone perform an autopsy. & While this process led to numerous conspiracy theories and paranocia, the
Investigation surrounding Justice Scaiia's death sheds light on the sorry state of death investigations in the United
States. There is no federal framework governing death investigations or the qualifications of death investigators.
Thus, local officials in small counties are left with the power to make sometimes momentous decisions that have
far-reaching impact. Because Justice Scalia died in Texas, state law governed, giving a small town judge and a
justice of the peace sole power to determine the cause of Justice Scaiia's death without an autopsy. 7

As in Justice Scaiia's case, death investigators are generally charged with classifying suspicious, unexplained, or
mysterious deaths. The death [*904] investigator examines the deceased, investigates the scene, and makes a
determination concerning the extent to which further investigation is needed. 8 Despite these lofty responsibilities,
each state sets its own standards on what type of death investigation system to utilize and what qualifications are
necessary for becoming a death investigator. 9 Regardless of the system selected, death investigators are
intended to serve as an independent body that answers important personal and social questions about the cause

1 See Amy Brittain & Sari Horwitz, Texas Sheriffs Report Reveals More Details on Supreme Court J
WASH. POST (Feb. 23, 2016), bttos/fwww wash.ingtonpo ity/te

s_uggme—coud—;b&‘oe-swﬁas—deammﬁ&&d)bdbﬂoda&-ﬂeﬁ-&ﬂadadﬂ#ﬂﬂe& story.html  [hitps-//perma.co/VINIK-

N34P) (reporting that Justice Scalia died on February 13, 2016).

2 Seeid.

Gorsuch to fill Justice Scaiia's seat; the Senate later confirmed Gorsuch.See Ariane de Vogue & Dan Berman, Neil Gorsuch

Confirmed to the Supreme Court, CNN (Apr. 7, 2017), ht_f{g&f/www.gg,g,mMTM?/@ﬁﬁcgneﬁ;ggrsuch-ssnate-
vote/index.himl/ [hitos:/oerma. cc/MLGE-LRIN].
sy?, THE ATLANTIC (Feb. 17, 2016),

4 See generally Nora Kelly, Why Wasn't Antonin Scalia Given an Autop.
hitps: .theatlantic.com/politics/archive/201 antonin-scalia-autopsy/463251/ [https//perma.cc/PGBU-AQKV) (stating
that, while one might assume that a federal investigation would take place, in actuality the local government in a small Texas

town handled Justice Scaiia's death),
Doctor Says, CBS NEWS (Feb. 23, 2016),

[hitps:/perma.cc/N6GG-

5 See Antonin Scalia Suffered from Many Health Problems,
htlps:/f\www.cbsne s.com/news/antonin-scalia-suffe roblems-doctor-sa

9GCU.

Page 2 of 28
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79 Ohio St. L.J. 901, *904

and nature of deaths. 10 To meet these goals, they provide evidence to prosecution and defense teams in criminal

and civil cases. "

investigators may generally be successful at
aths, limited resources, bureaucratic realities, and the types of work they do have placed them in
close proximity with prosecutors, ultimately jeopardizing their objectivity and their independence. 12 The system is
structured in a way that places defense teams at a disadvantage and creates a situation that is ripe for conflicts of
interest between death investigators and prosecutors. 13 Some of these conflicts might result from outright
collusion, while others may present themselves in subtle ways. 4 Even the most well-intentioned death
investigators might find themselves in situations in which they are influenced by the pressures of the éystem. 15

This Article explores the relationship between death investigators and prosecutors, and how the structure of the
system leads to conflicts of interest between them. Part | explores the essential actors who operate in the death
investigation system and how the system is constrained by prosecutorial discretion and official immunity. Part Il
examines how conflicts of interest manifest between death investigators and prosecutors, specifically due to both
[*905] inappropriate influence and the proximity of the death investigator and prosecutor offices. Part Il highlights
the most crucial recommendations for strengthening and reforming the death investigation system: establishing a
federal agency to implement uniform death investigation standards; abolishing the coroner system in favor of a
medical examiner system; and requiring advanced medical training and education for future death investigators.
The Article concludes that implementing these recommendations will help correct the focus of the death
investigation system towards a more balanced and independent organization.

1. BACKGROUND

When a person dies of unexplained or suspicious causes, the American death investigation system begins to
examine the circumstances surrounding the death. 16 Generally, the system is composed of medical and forensic

6 See Kelly, supra note 4 (noting that local justices of the peace were initially called to examine Justice Scaiia's death, but they
were not available; a county judge pronounced Scalia dead of natural causes over the phone); see also Mark Berman, Texas

Judge Defends Decision Not to Order Autopsy for Justice Scalia, WASH. POST (Feb. 16, 2016),
httos/fwww.washington ? -natio, 16/02/1 i lefends-decision-not-to-order-au for-

justice-scalia [hM‘/@m&.MSEQ#LGE] (reporting that the county judge who pronounced Justice Scalia dead of natural

causes without an autopsy did so out of respect for Justice Scaiia's family's wishes).

7 See Kelly, supra note 4 (noting that, under Texas law, an over-the-phone death investigation is legal).

8 FAQ, AM. BD. MEDICOLEGAL DEATH INVESTIGATORS, hitp:/fwww abmdi.org/fag jh{&gs://ggﬂna.ﬂ‘di/WR?—WBDZL

Little Oversight, PBS (Feb. 1, 2011), [hereinafter Things to Know]
ow/no-standards.htm hittps://perma.cc/WIL W2-MX2,

gations and very few offices are accredited, resulting in variations

® See Things to Know-No National Standards,
httpAfwww.pbs.o h/pa tline/post-mortem/things-
(explaining that there is no federal oversight of death investi
among states).

"0 See INST, OF MED., BD. OF HEALTH PROMOTION & DISEASE PREVENTION, MEDICOLEGAL DEATH INVESTIGATION
SYSTEM: WORKSHOP SUMMARY 7, 32-33 (2003) [hereinafter MEDICOLEGAL DEATH INVESTIGATION SYSTEM] (“To
ensure the quality and integrity of death investigations, medical ... professionals should form institutions that are truly

independent.”).
1 Seeid. at 7.

2 See id. at 10-11, 33 {discussing the challenges facing the death investigation field and the proximity of prosecutors to death

investigators).
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experts who investigate the scene of death and examine the corpse via an autopsy. 17 Death investigators provide
critical forensic evidence and testimony, which helps parties—-such as the prosecution--develop a theory explaining
the cause of death. '8 In circumstances in which foul play is suspected, investigators provide evidence and reports
to the prosecutor. '° The prosecutor is endowed with great discretionary powers that shape how investigations
proceed. 20 While potentially constrained by some standards that protect defendants, the prosecutor influences the
death investigation system by dictating the ways in which results may be used, potentially influencing the actions of
the investigators. 2! This Part explores the history and structure of the death investigation system and explains how
Prosecutorial discretion, evidentiary standards, and immunity constrain death investigators.

A. Death Investigators

Death investigations classify the circumstances surrounding a suspicious or unexplained death. 22 Death
investigators inspect crime scenes, perform [*906] autopsies, and classify deaths resulting from crimes, health,
safety or environmental hazards, and inadequate medical care. 23 There is no centralized federal investigation
system. 24 States thus have flexibility to choose among a coroner system, a medical examiner system, or a hybrid
system. While states choose which system will work best based on their needs and available resources, the lack of
a uniform system has led to many inconsistencies across the country. 25 This Section considers how the death
investigation system changed over time and how these systems continue to operate today.

1. History and Advances

The earliest death investigations were conducted by coroners who, during twelfth century England, determined
whether property of the deceased would go to the king. 2% Coroners, or "crowners," as they were originally known,
protected the king's proprietary interest against various individuals and groups who attempted to take possession of
real and personal property that became available after suspicious deaths. 27 It was not until 1887 that coroners
shifted their focus from protecting the king's interests to making medical determinations regarding the cause of

3 See id. at 31 (stating that the defense has the right to participate in the medical investigation, but it is nearly impossible

because the defendant can rarely find a death investigator in the twenty-four-hour limit).

4 Seeid. at 31-32,

5 See id. (highlighting instructions from prosecutors to medical examiners to testify in a way that does not allow cross-
examination from a defense attorney).

6 MEDICOLEGAL DEATH INVESTIGATION SYSTEM, supra note 10, at 7.

17 See id. at 7-8.

8 See id. at 31-32.

' See id. at 31. The death investigator goes to the scene of the death, examines the body and the surrounding area, takes
photographs of the scene, transports the body to their office, and generally usually performs an autopsy. /d. The evidence

collected through this process is passed on to the prosecutor. /d.

20 Seeid.

21 See infra Parts 11.B.2-3.

22 Suspicious or unexplained deaths that require a death investigation typically include "homicides, suicides, unintentional
injuries, drug-related deaths, and other deaths that are sudden or unexpected. Approximately 20% of the 2.4 million deaths in
the US each year are investigated by medical examiners and coroners ...." MEDICOLEGAL DEATH INVESTIGATION SYSTEM,

supra note 10, at 7.
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death. 28 Additionally, coroners were appointed based on political favoritism, thus leading to a potentially corrupt

system. 29

The coroner system came to America with the earliest settlers, as signified by the first inquest in 1635. 30 At first,
the American system mirrored the English system in that coroners were appointed; over time, however, America
began to elect coroners. 3! The move from appointments to elections was aimed at reducing corruption within the
coroner system and preventing coroners from [*907] using their power for self-serving interests. 32 These
changes did little to improve the quality of the death investigation system, however: political issues and scandals
33 continued to be a problem. 34 Catalyzed by consistent coroner inadequacies and scientific advances, many
states began to move away from the traditional coroner system by adopting or supplementing their systems with a
medical examiner. 35 This shift to a medical examiner paradigm was aimed at improving the quality of death
investigations by requiring medical examiners to meet certain qualifications, such as holding an advanced medical
degree. 3 |p addition, through model! rules and ethical standards, states have attempted to unify their death
investigation systems across jurisdictions. 37 Despite these various reform attempts, however, the death
investigation system in America remains disjointed at the state and county levels. 38

[*908] 2. Modern Day Death Investigation Systems

Today, death investigation systems exist primarily as coroner systems or medical examiner systems, with some
variations. Coroners and medical examiners direct teams of experts that include professionals such as forensic
pathologists, forensic scientists, toxicologists, and scene investigators. 39 While qualifications for coroners and
medical examiners vary from state to state, the death investigator's role remains constant: to examine suspicious
and unexplained deaths. There are four basic death investigation systems in the United States: (1) a county-,
district-, or parish-based coroner system; 40 (2) a centralized medical examiner system; (3) a county- or district-
based medical examiner system: and (4) a hybrid/mixed system. 4! When deciding which type of system to

B See id. Modern-day death investigations are divided into three categories: medicolegal, institution-based, and private
investigation. RANDY HANZLICK, DEATH INVESTIGATION: SYSTEMS AND PROCEDURES 11-12 (2007). This Article

focuses on medicolegal investigations.
2 See Things to Know, Supra note 9.
% See MEDICOLEGAL DEATII INVESTIGATION SYSTEM, supra note 10, at 9.

%6 See id. at 8: Cyril H. Wecht, Legal Medicine and Forensic Science: Parameters of Utilization in Criminal Cases, 34 DUQ. L.
REV. 797, 799-800 (1996).

27 Wecht, supra note 26, at 799-800. "If a carriage with six horses had been involved in the negligent death of someone, if a ship
had gone aground on the shoals and killed some people and there was a cargo, these instruments of death might be confiscated

and taken by the king." /d. at 799.

% Id. at 801; History, CORONERS' SOC'Y ENG. & WALES, hggs://www_oomneggg'stg.og.u!o’fhe-coggners-socfe{zmis!ogz/
[https:/perma.cc/C44S-W5JE ].

2 See Wecht, supra note 26, at 799.

30 JENNIFER MOORE, CORONERS' RECOMMENDATIONS AND THE PROMISE OF SAVED LIVES 39 (2016) (describing the
English coroner system and how it was transposed to the colonies several centuries later); see also Wecht, Supra note 26, at
799-800 (same).

31 MOORE, supra note 30, at 40.

32 See id. at 39 (noting that the credibility of coroners was reduced over time because the office was over-politicized and filled

with unquaiified individuals).
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implement, jurisdictions weigh several factors, such as the availability of existing and future funding, a state's

population density, qualified personnel, and a locality's organizational structure. 42

a. Coroner System

isdictions, the position
of coroner is elected and must meet only the most basic qualifications; generally, there are no age, education, or
even medical training requirements. 44 Indiana, for example, requires only that the county coroner reside in the
state, attend a forty-hour training course within six months of taking office, and take an eight-hour training course
each year. 45 Some states allow government officials--such as the sheriff, justice of the peace, or prosecutor--to
assume coroner duties in lieu of having a separate office of the coroner. 46

b. Medical Examiner System

cations, the medical examiner system adheres to strict
examiner is a forensic doctor who uses his or her medical
g performing autopsies. 47 Moreover, medical examiners

Uniike the coroner system, which requires few qualifi
education and medical training requirements. A medical
expertise when conducting death investigations, includin

[*910] Unlike the general standards for coroners, most jurisdictions require, at a minimum, that medical examiners
“be physicians licensed to practice medicine . . . " 49 Other jurisdictions, like New Hampshire, impose more
significant educational standards, requiring that medical examiners be certified pathologists. 90 |n Massachusetts,

% See, e.g., Wecht, Supra note 26, at 801-02.

3 MOORE, Stipra note 30, at 39 (illustrating how corruption in the coroner system galvanized the reform movement).

3% See HANZLICK, Supra note 23, at 42. For example, in 1877, Massachusetts abolished the coroner system in favor of a
medical examiner system, which required death investigators to have medical experience. Paul MacMahon, The Inquest and the
Virtues of Soft Adjudication, 33 YALE L. & POL"Y REV. 275, 282 (2015): see also Robert D. Felder, Comment, A Coroner
System in Crisis: The Scandals and Struggles Plaguing Louisiana Death Investigation, 69 LA. L. REV. 627. 633 (2009) (stating

that the first major reforms to the coroner system in the U.S. occurred due to several scandals).

% See MEDICOLEGAL DEATH INVESTIGATION SYSTEM, Supra note 10, at 23-24 {describing the benefits of instituting a
medical examiner system over a coroner system, including improved quality of death investigations, uniformity, and central

administration).

% In 1928, the National Academy of Sciences first addressed the state of death investigation, making specific
recommendations: "(1) that the office of coroner be abolished ... (2) that the medical duties of the coroner's office be vested in
the office of medical examiner; (3) that the office of medical examiner be headed by a scientifically trained and competent
pathologist.” NAT'L RESEARCH COUNCIL OF THE NAT'L ACADEMIES, STRENGTHENING FORENSIC SCIENCE IN THE
UNITED STATES: A PATH FORWARD 242 (20089) [hereinafter A PATH FORWARDY; see also Andrea R. Tischler, Speaking for
the Dead: A Call for Nationwide Coroner Reform, 33 SW. U. L. REV. 553, 556 (2004).

38 Tischler, supra note 37, at 557.

The first thing one must realize is that the word "system" i i :
the United States. There is no "system" of death investigation that covers the more than 3,000 jurisdictions in this country.
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the chief medical examiner must be a physician licensed to practice in the Commonwealth and a graduate of an
approved fellowship program in forensic medicine with a certification in anatomic pathology and subspecialty
certification in forensic pathology. %1 New Jersey, while similar to New Hampshire and Massachusetts, imposes
additional training, requiring thirty hours of basic education in death investigation, sponsored by an institution of
higher education or other agency approved by the State Medical Examiner: a basic course conducted by the Office
of the State Medical Examiner: and seven full days pf internship training at the New Jersey State Medical Examiner

Office. 52

While a medical examiner system is more reliable than the coroner system, the diverse requirements from one
jurisdiction to another prevent uniform training across the country, leading to barriers to entry in a field that is greatly
in need of qualified professionals. Although many jurisdictions may prefer to rely on medical examiners rather than
coroners, there are not enough qualified medical examiners in the United States to staff all of the open positions. 33
The strict requirements of the medical examiner system led to more comprehensive death investigations, but those
requirements also prevent many offices from staffing all available positions. 54

[“911] c. Hybrid Systems

Dispersed populations, a dearth of qualified medical examiners, and inconsistent political will have led some states
to employ a hybrid death investigation system--one in which counties across a state vary in terms of whether they
use a coroner or medical examiner. 35 Alabama provides an interesting example of this approach. It is statutorily
classified as a coroner system, %6 but in practice it qualifies as a hybrid system because at least three counties
abolished the office of the coroner and replaced it with the office of a medical examiner. 57 The hybrid systems
encapsulate the overall deficiencies and lack of uniformity of the death investigation system. %8 The patchwork of
laws and approaches employed across states causes confusion for those trying to understand death investigations

in America, 59

investigations. No professional degree, license, certification, or minimum educational requirements exist, nor is there a
commonly accepted training curriculum. Not even a common job title exists for the thousands of people who routinely

perform death investigations in this country.
DEP'T OF JUSTICE, DEATH INVESTIGATION: A GUIDE FOR THE SCENE INVESTIGATOR | (1999).

% See HANZLICK, Supra note 23, at 49 (listing the major disciplines of forensic sciences), What Is a Coroner?,
CrimeSceneinvestigatorEDU, httos:/iwww. crimesceneinvestigatoreduy. org/coroner [h@gz‘/p_enna.chﬁBW—QNng_

40 For this category, the CDC includes any state in which all Counties, districts, and parishes are served by a coroner, even if
there is an overall state medical examiner's office. Death Investigation Systems, CTRS. FOR DISEASE CONTROL &
PREVENTION (last updated Oct. 26, 20186), hitp/f’www.cdc.gov/phi, blication. ner/death.himl [hitps/perma 9AD-

UMRZ2). Some scholars categorize these types of states as hybrid/mixed. See HANZLICK,supra note 23, at 89-97.

41 Death Investigation Systems, Supra note 40. A hybrid/mixed system generally means that the state has some coroners, but

also has at least one county with a medical examiner system. See HANZLICK, supra note 23, at 89.

42 See A PATH FORWARD, Supra note 37, at 257 (noting that many death investigator positions remain vacant "because of
manpower shortages and/or insufficient funding of pathologist positions"). In Georgia, the mayor may perform coroner duties in
municipalities with 5,000 people or fewer. Ga. Code Ann. § 45-16-1 (2016). In Washington, in counties with fewer than 40,000
people, the local prosecutor is the ex-officio coroner. WASH. REV. CODE ANN. § 36.16.030 (West 2003 & Supp. 2018). In
Wisconsin, cities with fewer than 500,000 residents are not allowed to have a coroner and those with more than 500,000 have
the option to have a coroner; two or more counties may also institute a joint medical examiner system in Wisconsin. WIS. SCAT.

ANN. § 59.20 (West 2013 & Supp. 20185).
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B. Prosecutors

The structure of the death investigation system gives prosecutors enormous control over scientific evidence and
estimony, which in turn helps to further their case theories. This arrangement, coupled with a prosecutor's largely
unfettered discretion, creates great potential for abuse. Prosecutorial discretion dictates the direction, outcome, and
underlying mechanisms of criminal cases. 60 Indeed, one federal district judge recently wrote that, "for the
immediate future at least, prosecutors, rather than judges, will be the real rulers of the American criminal justice

system. And | ask you: is that fair?" 61

Current constraints meant to lessen abuse of prosecutorial discretion fall short of eliminating conflicts of interest and
reducing prosecutorial control. [*312] This Section explores the prosecutor's role in death investigations, how their
discretion increases their authority, and how existing constraints are ineffective.

1. The Modern Prosecutor's Role in the Death Investigation

The modern prosecutor fulfills a dual role of an adversary and an agent of the sovereign. As an adversary, the
prosecutor's goal is to win the case: as an agent of the sovereign, the prosecutor must seek both the conviction of
the guilty and the acquittal of the innocent. 82 | thege dual roles, prosecutors have significant discretion
concerning whether to bring a case, what charges to file, and what sentence to pursue. 83 During a death
investigation, prosecutors work closely with death investigators and law enforcement to determine the cause of
death and whether the state should seek charges. %4 Ag part of this work, prosecutors have control over scientific
evidence, the ability to shape the facts, and the power to persuade a factfinder of a defendant's guilt. A prosecutor's
dominion over criminal proceedings constrains the objectivity and independence of the death investigation system,
essentially situating death investigators under the direct command of prosecutors.

* There are currently fourteen states that have a county- district- or parish-based coroner system. ARK. CODE ANN. § 14-15-

301 (2013); COLO. REV. STAT. § 30-10-601 (2017); IDAHO CODE § 34-622 (Michie 2015); IND. CODE ANN. § 36-2-14-2

(West 2006); KAN. STAT. ANN. § 223-226 (West 2008); KY. REV. STAT. ANN. § 72 410 (LexisNexis 2014); LA. STAT. ANN. §

AY. REV. STAT. ANN. § 72.410
13:5701 (2012); MONT. CODE ANN. § 7-4-2901 (2015); NEB. REV. STAT. ANN. § 23-1820 (LexisNexis 2011); NEV. REV.

STAT. ANN. § 259.010 (LexisNexis 2011); N.D. CENT. 11-10-02 (2012); S.C. CODE ANN. § 17-5-5 (2014); S.D.
CODIFIED LAWS § 7-7-1.1 (2004); WYO. STAT. ANN. § 7-4-101 (2017).

“ Butsee KAN. STAT. ANN. § 22a-226 (2017) (requiring all coroners to be licensed physicians).

45 IND. CODE ANN. §§ 36-2-14-2, -22.3, -23 (West 2006 & Supp. 2015).

16 See, e.g., NEB. REV. STAT. ANN. § 23-1210 (LexisNexis 2011) ("The county attorney shall perform all of the duties enjoined
by law upon the county coroner and the county attorney shall be the ex officio county coroner."); Death Investigation Systems,
supra note 40 (finding that Hawail's chief of police is authorized to play a significant role in a death investigation, and that
justices of the peace in Texas can perform coroner duties). This feature can also apply to coroners in a hybrid or mixed system.
See, e.g., HAW. REV. STAT. ANN. § 841-1 (West 2008) (“The chief of police or his authorized subordinate ... shall, ex officio,

be the coroner for his respective county.").

y perform autopsies).

47 See What Is a Coroner?, supra note 39 (explaining that coroners may be medical professionals and ma
may be held by non-

But see W. VA. CODE § 61-12-7 (2016) (explaining that, in West Virginia, the office of medical examiner
physicians, such as nurses, paramedics, or physicians' assistants).

8 Sixteen states and the District of Columbia have centralized medical examiner systems. ALASKA STAT § 12.65.015 (2016);
CONN. GEN. STAT. ANN. § 19a-406 (West 2011): DEL. CODE NN. TIT. 29, § 4704 (Michie 2017); D.C. CODE § 5-1402
(2001 & Supp. 2018); ME. REV. STAT. ANN. TIT. 22, § 3023 (2004 & Supp. 2017); MD. CODE ANN., HEALTH-GEN. § 5-306

-B:2 (2001 &

(LexisNexis 2015); MASS. ANN. LAWS ch. 38, § 2 (LexisNexis 2006 & Supp. 2016); N.H. REV. STAT. ANN. § 611
Supp. 2017); N.M. STAT. ANN. § 24-11-3 (LexisNexis 2015); N.C. GEN. STAT. § 130A-382 (2015); OKLA. STAT. ANN. tit. 63 §
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One may think that, in a death investigation, the prosecutor steps in after all of the evidence has been collected and

the facts are set. In reality, however, the prosecutor's infl

% In some cases, they even work in the same building, further biurring the lines of

on the same team.
¢ evidence and testimony,

independence. 7 Thjs architecture enables prosecutors to influence [*913] scientifi
sometimes creating substantial conflicts of interest.

2. Prosecutorial Discretion

y component of the criminal justice system. Without this discretion, prosecutors'
limited time and resources might be spent on frivolous or unwarranted cases. 98 Discretion allows prosecutors to
prioritize cases according to the social and political priorities of the jurisdiction. 89 |n g practical sense, discretion
may lead to more just outcomes because it allows prosecutors to balance real life circumstances with black letter

law. 70

Prosecutorial discretion is a ke

the seemingly unlimited ability of the prosecutor to control a case
ermore, there is no substantive check on a prosecutor’s discretion;
usually has the same goals and interests, and public mechanisms
72 With a culture of winning at all costs and pursuing
gly--may cross the line into Questionable or illegal
ful standards or reform, prosecutorial misconduct and

Despite the need for prosecutorial discretion,

often results in the abuse of power. 7! Furth
they are accountable only to a supervisor who
generally are ineffective at holding prosecutors accountable.

convictions with zeal, prosecutors--knowingly or unknowin
behavior, creating conflicts of interest, 73 Without meaning
questionable practices are rarely challenged. 74

937 (West 2016); OR. REV. STAT. § 146.065 (2017); 23 R.1L_GEN. LAWS § 234-2 (2008); UTAH CODE ANN. § 2644

(LexisNexis 2013 & Supp. 2016); VI. STAT. ANN. tit. 18, § 507 (2017); VA. CODE ANN. § 32.1-277 (2015); W. VA. CODE
ANN. § 61-12-7 (LexisNexis 2014). Six states have county- or district-based medical examiner systems. ARIZ. REV. STAT.
ANN. § 11-592 (2012); FLA. STAT. ANN. § 406.05 (West 2016); IOWA ADMIN. CODE r. 641-127.1 (2018); MICH. COMP.

LAWS SERV. § 52.201 (LexisNexis 2006); N.J. STAT. ANN. § 52:178-83 (West 2010); TENN. CODE ANN. § 8-9-101 (2016);

see also Death Investigation Systems, supra note 40 (noting that Tennessee allows for counties to maintain a coroner system,
but there are currently no active coroners).

9 See D.C. Code 8§ 5-1402; see also ME. REV. STAT. ANN._ tit. 22, § 3022 ("The Chief Medical Examiner must possess a
degree of doctor of medicine or doctor of osteopathy, be licensed to practice in the State and be expert in the specialty of
forensic pathology.").

0 N.H REV. STAT. ANN. § 611-B:2.

51 MASS. ANN. LAWS ch. 38 §2

52 N.J. Admin. Code 13:49-7.1 {2018).

53 A PATH FORWARD, supra note 37, at 257-58 (explaining that, at this time, the estimated need is for about 1,000 forensic
pathalogists; about 10% of available positions are vacant because of manpower shortages). While seventy forensic pathology
positions become available each year, only 70% of those available positions are ultimately filled. Id. at 257. Many of these
positions remain vacant due to lack of funding and manpower shortages. /d.

54 See HANZLICK, Supra note 23, at 42 (noting that the lack of qualified professionals and unfilled positions leads to varying

quality in death investigations).

55 Fifteen states currently have a hybrid/mixed system. ALA. CODE § 11-5-1 (LexisNexis 2008); ALA. CODE § 45-27-60 (201 1)
CAL. GOV'T CODE § 24010 (West 2003); CONN. GEN. STAT. ANN. § 19a-406 (West 201 1); GA. CODE ANN. § 45-16-80

(2016); HAW. REV. STAT. ANN. § 841-1 (West 2008); 55 ILL. COMP, STAT. ANN. 5/3-3003, -3044 (West 2004); MINN. STAT.
ANN. § 390.005 (West 2005 & Supp. 2016); Miss. CODE ANN. § 41-61-57 (West 2007 & Supp. 2017); MO. REV. STAT. §§

98.010, 58.700 (West 2017); N.Y. COUNTY LAW § 671 (McKinney 2017); OHIO REV. CODE ANN. § 313.01 (LexisNexis 2016);
Page 9 of 28
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[*914] 3. Constraints on Prosecutors

Despite the prosecutor's apparently unlimited authority, there are numerous constraints on prosecutorial discretion,
from a defendant's right against self-incrimination to due process protections. Most prevalent to the death
investigation system are standards that constrain prosecutors in their use of scientific evidence and testimony. The
standard set out in Brady v. Maryland " s a prime example of how evidentiary standards that require strict
disclosure may curb abuses of prosecutorial discretion, 78 Brady imposes an affirmative obligation on prosecutors
to disclose exculpatory evidence to the defendant and applies, for example, when prosecutors solicit false
testimony or allow false testimony to go uncorrected. 77 If a prosecutor fails in this obligation, provided the issue at

hand is material, the defendant is typically entitled to a new trial. 78

In theory, standards such as Brady place a check on prosecutorial discretion; in reality, however, these standards
fall short of protecting the innocent and fail to sufficiently condemn prosecutorial abuse. 79 When examining an
alleged Brady violation, courts require a finding of egregious misconduct and require defendants to meet a nearly
unattainable bar of material ity. 80 Such insubstantial constraints mean that prosecutors are rarely [*915]
investigated or disciplined, even when a defendant's rights have clearly been violated. 81 Since the standard is SO
high, most allegations fail to trigger a Brady violation. Even well-meaning prosecutors, through their relationship and
access to death investigators, can bend the resuits of an investigation and encourage the production of faise or
misleading evidence that may send an innocent defendant to prison.

In addition to the difficulties associated with asserting a Brady violation, statutory immunity serves to insulate
prosecutors from misconduct charges. Even when government officials act illegally or unethically, they generally
enjoy immunity as long as they are "acting within the scope of their employment,” regardiess of the nature of the
violation. 82 The provision of immunity is an attempt to balance both the need to hold officials accountable and the
need to protect officials acting reasonably from "harassment, distraction, and liability." 83 But just as disclosure
obligations are ineffective at holding prosecutors accountable, immunity shields prosecutors from misconduct

claims and lowers the bar of accountability. 84

53 PA. STAT. AND CONS. STAT. ANN. § 3092 (West 2016); TEX. CODE CRIM. PROC. ANN. art. 49.02, .04, .25 (West 2006);
WASH. REV. CODE ANN. § 36.16.030 (West 2003 & Supp. 2018); Wis. STAT. ANN. § 59.20 (West 2013 & Supp. 2015).

% ALA. CODE § 11-5-1.

5 See Death Investigation Systems, supra note 40.

58 See Beth Pearsall, Improving  Forensic Death Investigation, NAT'L INST. JUST. (Mar. 3, 2011),
https:/fwww.nij.gov/journals/267/pages/investi alion.aspx [h@sy’@gnna.cc:/SKLW-LzzE] (discussing the deficient death

investigation system and possible solutions).

5 Seeid.

80 See RUSSELL L. WEAVER ET AL., PRINCIPLES OF CRIMINAL PROCEDURE 291 (3d ed. 2008).

81 Jed S. Rakoff, Why Prosecutors Rule the Criminal Justice System--And What Can Be Done About It, 111 NW. U. L. REV.

1429, 1436 (2017).

62 See Charlie DeVore, Comment, A Lie Is a Lie: An Argument for Strict Protection Against a Prosecutor's Knowing Use of
Perjured Testimony, 101 J. CRIM. L. & CRIMINOLOGY 667, 667 (2011) (noting that prosecutors must balance the desire to
achieve legislative victories with justice and fairess); see also United States v. Aqurs, 427 U.S. 97, 110-11 (1976) ("[T]hough
the attorney for the sovereign must prosecute the accused with earnestness and vigor, he must always be faithful to his client's
overriding interest that justice shall be done. He is the servant of the law, the twofold aim of which is that guilt shall not escape or

innocence suffer." (citation and internal quotation marks omitted)).

63 See WEAVER ET AL., supra note 60, at 291 (stating that prosecutorial discretion is rooted in the separation of powers
doctrine and that such discretion is "ill-suited to judicial review" (quoting Wayte v. United States, 470 U.S. 598, 607 (1985)).
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[*916] . CONFLICTS OF INTEREST

The term "conflict of interest" elicits visions of outright corruption and backroom deals. While conflicts of interest
may be apparent in some circumstances, they can also result from discreet pressures over time. 85 |t js difficult to
define or understand what constitutes a conflict of interest, 86 in part because many professionals do not believe
they could possibly fall victim to inappropriate influences: as a result, they often overlook the subtle tensions in their
professional lives. 87 A conflict of interest occurs between a death investigator and a prosecutor when one party
submits to competing interests or loyalties, 88 whether knowingly or unknowingly, and it adversely affects an

individual's independent and professional judgment. 89

Prosecutors and death investigators confront
interest that undermine their independence and integrity. While the two offi

investigator's office or the individual death investigator on the case,
the relationship. 91 That influence may push the investigator to knowingly or [*917] unknowingly compromise his

or her professional independence in many stages of the investigation. These pressures result in overt conflicts of
interest, such as collusion between the two offices, 92 or unconscious and inappropriate influence that threatens

the integrity of the entire justice system. 93

8  See MEDICOLEGAL DEATH INVESTIGATION SYSTEM, supra note 10, at 31 (explaining that after a suspected homicide,
prosecutors consult with death investigators to determine the manner, cause, and time of death).

65 Seeid.

%  See id. at 33 (lamenting the control that prosecutors have over the death investigators resulting from the institutional

framework).

§7 Seeid. at 36-37 (arguing that death investigator offices should be removed from departments of public safety like prosecutor

and police offices in order to reduce conflicts of interest).

8 ANGELA J. DAVIS, ARBITRARY JUSTICE: THE POWER OF THE AMERICAN PROSECUTOR 13 (2007). Nationwide, local
criminal justice systems do not have enough resources to pursue charges in every alleged criminal case. Id. at 13-14; see also
RONALD J. ALLEN ET AL., CRIMINAL PROCEDURE: INVESTIGATION AND RIGHT TO COUNSEL 4 (3d ed. 2016)
(explaining that the availability of resources may force prosecutors to be selective in choosing cases to prosecute).

89 See DAVID K. SHIPLER, RIGHTS AT RISK: THE LIMITS OF LIBERTY IN MODERN AMERICA 108 (2012).

70 See Ronald Wright & Marc Miller, The Screening/Bargaining Tradeoff, 55 STAN. L. REV. 29, 30-35 (2002) (arguing that
appropriate use of prosecutorial discretion, or "screening,” may result in only "appropriate charges" being filed, which can lead to

a more balanced and fair system).

ecutor: Independence, Power, and the Threat of Tyranny, 86 IOWA L. REV. 393,

" See Angela J. Davis, The American Pros
397, 399 (2001).

72 [d. at 397 ("Most citizens know very little about the practices and policies of their local prosecutor.”
16.

) DAVIS, supra note 68, at
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d death investigators pervade the justice system, there has
been very little focus on the conflicts between the offices. Instead, scholars have focused on death investigator and
prosecutor misconduct separately. % This Section analyzes the interaction between the two offices and what
occurs when they are allowed to influence each other without adequate oversight or consequences.

Although conflicts of interest between prosecutors an

A. Overt and Apparent Conlflicts of Interest

ups, there are many examples of overt conflicts of interest in the
death investigation field. Overt conflicts of interest are clear and apparent instances of inappropriate influence
created by institutional structures and personal biases. 9 These conflicts may be separated into two categories:

when a prosecutor serves as a coroner %__gp inherent institutional conflict-and when at least one party
knowingly acts due to inappropriate influence 97--g combination of institutional and personal biases. Institutional

structures and personal biases aliow each office to influence the other and in turn biur the lines of duty,
responsibility, and independence. 98 Overt conflicts of interest are contrary to all principles of justice and fair

process.

[*918] 1. Allowing the Prosecutor to Serve as the Coroner Creates an Overt Conflict of Interest

From fraudulent medical exams to state cover-

A feature unique to the coroner system is that some jurisdictions allow officials who already occupy a governmental
position also to hold the position of coroner, thus creating an inherent conflict of interest. Pursuant to state statutes,
officials such as sheriffs, 99 mayors, 100 prosecutors, 10" and justices of the peace 192 are permitted to hold the
office of the coroner simultaneously. 193 While states have enacted these statutes to promote efficiency, combat a
lack of medical expertise, and manage limited resources, conflicts of interest are unavoidable. 194 When the office
that conducts the post-mortem death investigation is the same office that pursues criminal charges against a
suspect, the traditionally independent offices often end up with contradictory goals. 105

[Elven well-meaning prosecutors often fail because they exercise discretion arbitrarily and

73 DAMS, supra note 68, at 16-18. "
g caseloads in a system with inadequate

without guidance and standards, under the daily pressures of overwhelmin
representation for most defendants, and judges who are more interested in efficiency than justice." Id. at 16.

: Applying New Standards for Prosecutorial Accountability, 26 GEO. MASON

4 Daniel Woislaw, Comment, Absolute Immunity.
U. C.R.L.J. 349, 365-66 (providing data reflecting the lack of professional and criminal liability and professional disciplinary
e Tony Saavedra,

action for prosecutors who have engaged in prosecutorial misconduct leading to wrongful convictions). But se
Prosecutors Who Falsify, or Withhold Evidence Could Become Felons Under Proposed State Legislation, ORANGE COUNTY
REG. (Aug. 11, 2016), hftp/fwww. ister.com/articles/county-725339 secutors-orange. himl Yperma.cc/9D2D-JUBA
(describing proposed penalties of between sixteen months and three years for prosecutors who intentionally falsify or withhold

evidence).

7 373 U.S. 83 (1963).

78 |n addition to the Brady standard, the Napue standard guides prosecutors in their use of evidence and testimony. The Napue
standard declares that a prosecutor's knowing misuse of false evidence or testimony at trial is a violation of due process. See

Napue v. lllinois, 360 U.S. 264, 269 (1959) (holding that the Fourtesnth Amendment Due Process Clause bars prosecutors from
bligates them to correct such testimony when it occeurs).

knowingly presenting false testimony and o

" See Brady, 373 U.S. at 87 ("We now hold that the Suppression by the prosecution of evidence favorable to an accused upon
request violates due process where the evidence is material either to guilt or to punishment, irrespective of the good faith or bad
faith of the prosecution.”): see also BENNETT L. GERSHMAN, PROSECUTORIAL MISCONDUCT 243 (2d ed. 2015)
("Nondisclosure of exculpatory evidence by prosecutors is one of the most pervasive forms of prosecutorial misconduct, and

may account for more miscarriages of justice than any other type of prosecutorial infraction.").

78 See Giglio v. United States, 405 U.S. 150, 153 ( 1972) (explaining that Brady holds that suppression of material evidence by
a prosecutor, regardless of good or bad faith, “justifies a new trial”).
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[*919] Allowing the prosecutor to serve as coroner creates an overt conflict because one cannot completely
compartmentalize the goals and obligations of each position. On the one hand, prosecutors face pressure to
maintain a high conviction rate, while at the same time attempting to seek justice. % On the other hand, coroners
aim to conduct thorough, objective death investigations and provide accurate medical results. 107 A prosecutor
who serves as coroner may have difficulty balancing these goals and may be inclined to pursue a theory of death
that serves the purposes of the prosecution. As previously discussed, prosecutors have a great deal of discretion in
the criminal justice system. 108 Permitting the prosecutor to act as coroner eliminates a check on prosecutorial
discretion and provides the prosecutor with even more control over the process. Affording one person this
unbridied, virtually unregulated power compromises the independence of each role and the ability to have an
objective, correct determination of death and a potentially unbiased trial, 109

Nevertheless, state courts in Nebraska and Washington have upheld the validity of this relationship. In 1941, in
Sturgeon v. Crosby Mortuary, Inc., 110 for example, the Nebraska Supreme Court sustained the constitutionality of
combining the coroner's office and the prosecutor's office. 11" The court explained that the prosecutor serving as a
coroner "constituted a reasonable exercise of the powers of his office." 112 More recently, the Nebraska court
reiterated the position expressed in Sturgeon by explicitly stating that there is no danger of a conflict of interest
when a prosecutor serves as coroner because the prosecutor's judicial duties are separate and distinct from its
coroner duties. 113 While the Nebraska statute permits the prosecutor to serve as coroner, the Washington State
statute requires that the prosecutor serve as coroner in cities i
Permitting or [*920] requiring the prosecutor to serve as corone
fair outcome of death investigations.

with populations less than 40,000 people.
r eliminates the independence that safeguards the

While it may make superficial sense for cities with fewer resources and smaller budgets to combine the role of
prosecutor and coroner, 175 the greater concern for justice outweighs the relatively modest savings provided by
combining the roles, 116 Efficiency and cost savings should not be pursued at the expense of a thorough and

accurate death investigation.

@ See Cynthia E. Jones, A Reason fo Doubt: The Suppression of Evidence and the Inference of Innocence, 100 J. CRIM. .. &

CRIMINOLOGY 415, 434 (2010) ("[Tlhe Brady disclosure duty has become one of the most unenforced constitutional mandates
in the criminal justice system.").

80 See, e.g., Giglio, 405 U.S. at 154 (indicating that a Brady violation results in a new trial when the violation materially affects
the outcome of a case); United States v. Reese, 745 F.3d 1075, 1083 (10th Cir. 2015) ("Evidence is material if there is a
reasonable probability that the result of the proceeding would have been different had the evidence been disclosed. A
reasonable probability means the likelihood of a different result is great enough to undermine confidence in the outcome."

(citation and internal quotation marks omitted)).

81 Cadene A. Russell, Comment, When Justice Is Done: Expanding a Defendant's Right to the Disclosure of Exculpatory

Evidence on the 51st Anniversary of Brady v. Maryland, 58 HOW. L.J. 237, 246-50 (2014) (discussing the shortcomings of Brady
in addressing prosecutorial misconduct and noting that the tendency to faver the government "is evident where bar associations

are not inclined to 'discipline prosecutors for even the most egregious Brady violations™ (quoting Elizabeth Napier Dewar, A Fair
Trial Remedy for Brady Violations, 115 YALE L.J. 1450, 1456 (20086))).

82 See Chesherv. Neyer, 477 F.3d 784, 796 (6th Cir. 2007) (citing OHIO REV. CODE ANN. § 2744. 03(A)(6)).

88 Pearson v. Callahan, 555 U.S. 223, 231 (2009).

8  See Russell, supra note 81, at 267 ("Unfortunately, prosecutorial immunity is more of a hindrance 1o effective Brady policies
than it is a benefit."); Waoislaw, supra note 74, at 349 (arguing that absolute immunity prevents the public from holding
prosecutors accountable for misconduct because it exempts prosecutors from civil liability for violations of individual rights).

8 Don A. Moore et al., Introduction, in CONFLICTS OF INTEREST: CHALLENGES AND SOLUTIONS IN BUSINESS, LAWY,
MEDICINE, AND PUBLIC POLICY 3 (Don A. Moore et al. eds., 2005) [hereinafter CONFLICTS OF INTEREST].
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2. One Party or Both Parties Knowingly Act Due to an Obvious Conflict of Interest

In addition to the confiicts of interest that are apparent when a prosecufor serves as coroner, there are
opportunities for overt conflicts of interest between prosecutors and death investigators even while serving in
their individual capacities. An overt confiict of interest exists when, at the time of the interactions between the
death investigator and the prosecutor, one or both parties knowingly act due to inappropriate influence. 17 These
conflicts manifest in situations in which a prosecutor actively pressures an investigator to change or conceal the
results of an investigation. 118 |n turn, the death investigator knowingly compromises his or her duty and objectivity
in support of the prosecution. Further, prosecutors and death investigators may actively work together to achieve a
more favorable outcome for the prosecution. 9 These cases reflect situations in which both offices allow

competing interests and loyalties to cloud their independent and professional judgment.

In State v. Beecroft, 20 there was no dispute over whether the defendant had stabbed her newborn infant and put
the baby in the trash: the question prosecuting attorney shall be ex officio coroner."). Once the population of a
county attains forty thousand, the coroner must be elected. /d. ["921] instead was whether the infant had been
born alive or dead. 127 The prosecution maintained the former, making the horrific scene a murder. 122 With blind
ambition, the prosecution intimidated the defense team's death investigators, preventing them from testifying in
opposition to the prosecution's theory. 123 The prosecution materially affected the outcome of the case by limiting
the defense team's access to resources and qualified death investigators, and by threatening to dismantle the
investigator's career and blackmail her supervisors. 124 Since the prosecutor was willing to compromise his
integrity and the independence of his office, he made the defense team's experts so fearful for their "professional

and financial well-being," Beecroft was denied a fair and just trial. 125

8 Samuel Issacharoff, Legal Responses to Conflicts of Interest, in CONFLICTS OF INTEREST, supra note 85, at 191.

8 CONFLICTS OF INTEREST, supra note 85, at 3.

8  See Conflict of Interest, BLACK'S LAW DICTIONARY (10th ed. 2014) (defining "conflict of interest" as "[a] real or seeming
incompatibility between one's private interests and one's public or fiduciary duties").

% See People v. Clark, 261 P.3d 243, 343-44 (Cal. 2011) (acknowledging that there can be actual and potential conflicts of

interest); State v. White, 114 S.W .3d 469, 476 (Tenn. 2003) (defining conflicts of interest as when a professional cannot exercise
judgment free of competing interests and loyalties); BENNETT L. GERSHMAN, PROSECUTION STORIES ch. 7 (2017)
(discussing “the problem of divided loyalties” and conflicts of interest in specific situations); BRENT E. TURVEY & STAN
CROWDER, ETHICAL JUSTICE: APPLIED ISSUES FOR CRIMINAL JUSTICE STUDENTS AND PROFESSIONALS 265

(2013) (explaining that conflicts of interest can include a need to satisfy multiple roles, duties, or obligations).

circumstances of a death; i
11 (discussing the role of death investigators
Power of "Public" Prosecutors in Historical Perspective, 39 AM.

91 See Davis, supra note 71, at 408 (explaining the far-reaching discretion and power of prosecutors in criminal case
outcomes); Bennett L. Gershman, Misuse of Scientific Evidence by Prosecutors, 28 OKLA. CITY U. L. REV. 17, 18 (2003)
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mony conflicts with the prosecution's theory is an obvious conflict
of interest. These issues are exacerbated by the very structure of the death investigation system that allows for the
power of the prosecutor to go unchecked. The nature of the adversary system is inherently contentious and
matches competing experts against one another. Both the prosecution and the defense should have equal access
to qualified and competent death investigators; in reality, however, the death investigation system gives the
prosecution a clear advantage. Allowing a prosecutor to intimidate death investigators and experts, without
repercussion, not only chills what is intended to be an independent and adversarial system, but also promotes faulty

forensic science.

Intimidating death investigators because their testi

The structural and independence issues raised in Beecroft are further exemplified through acts of collusion between
prosecutors and death investigators. In Rivets v. Fischer, 126 g prosecutor and death investigator colluded to
produce a time of death that favored the prosecution’s theory of a murder. 127 The prosecution could not prove its
case unless the death investigator reexamined the autopsy report "with an eye toward expanding the time of death.”
128 The investigator was motivated to please the prosecutor, perhaps because the investigator hoped that his
compliance would lead to the [*922] dismissal of a pending criminal misconduct charge against him. 129
Situations like this, in which a prosecutor actively and inappropriately engages a death investigator to skew the
autopsy findings in order to secure a ¢

Inappropriate relationships between the death investigator and the prosecutor often go unnoticed and, therefore,
unsanctioned. When discovered, however, the relationship provides a disturbing insight into how pervasive
collusion may be. "30in Mitchell v. Gibson, 131 for example, the death investigator, Joyce Gilchrist, 132 worked
with t the prosecutor to hide exculpatory evidence from the defense counsel, leading to a wrongful conviction and a
sentence of death. 133 Gilchrist knowingly gave false and misleading testimony that DNA found on the victim

("[Tlhe prosecutor dominates the system, has exclusive control of the evidence, and decides by himself how that evidence will

be used.").

%2 See Stale v. Beecroft, 813 N.W.2d 814, 847-48 (Minn. 2012) (exemplifying how prosecutors may substantially interfere with
and pressure death investigators),

9 See McCarty v. State, 765 P.2d 1215, 1217-18 (Okia. Crim. App. 1988) (describing a case in which a death investigator
succumbed to implicit pressures).

% See generally Davis, supra note 71, at 408 (examining the effects of prosecutorial discretion); Felder, supra note 35, at 628-
30 (providing an example of death investigators who abuse their power); Brandon L. Garrett & Peter J. Neufeld, invalid Forensic
Science Testimony and Wrongful Convictions, 95 VA. L. REV. 1, 4-12 (2009) (highlighting prosecutor's misuse of erroneous
death investigator testimony); Gershman, supra note 91, at 17 (discussing the prosecutor's misuse of scientific evidence while

pursuing criminal convictions).

% See, e.g., Rivas v. Fischer, 687 F.3d 514. 528 (2d Cir. 2012) (illustrating the structure that allows for overt conflicts to occur).

%  See infra Part Il.A.1.

97 See infra Part 11.B.2.

% See Felder, supra note 35, at 628 ("Whether a mistake leads to the wrongful conviction of the innocent, allows the guilty to go
free, or allows an unjust award of damages, the ramifications of an ineptly governed death investigation system are feit

throughout the entire justice system.”).

% See HAW. REV. STAT. ANN. § 841-1 (West 2008) (permitting the chief of police to serve as coroner in certain counties).
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matched that of the defendant, permitting the prosecutor to obscure the truth and blind the jury from contradictory
reports to secure a conviction. 34 Gilchrist's unbridled control over the medical evidence, combined with the
prosecutor's ability to capitalize on his close relationship with her, created a space for inappropriate influence and
misconduct. 135 The post-conviction trial court described this conduct as "absolutely indefensible"; 136 the
appellate court stated that it "strikes a heavy blow to the public's 'trust in the prosecutor.” 137 The court granted a
conditional writ of habeas corpus and invalidated Mitchell's death sentence on due process grounds. 138

While the factors contributing to overt conflicts of interest described above illuminate serious issues in the criminal
justice system at large, they are only part of the problem. In addition to outright collusion and intimidation tactics, it
[*923] is an overt conflict of interest when a prosecutor knowingly elicits false testimony from a death investigator.
In Drake v. Portuondo, 39 a jury convicted the defendant on two counts of second-degree murder based largely
on the prosecution’s false testimony from an expert witness. 140 The prosecution team knew that it lacked
evidence of motive, so they cailed a psychologist at the last minute 141 to testify about a so-called medical theory
known as "picquerism.” 142 The prosecution delayed notifying the defense team about the additional witness the
weekend before trial, thus giving the defense minimal time to evaluate the witness and produce its own expert. 143
Furthermore, the prosecutor "did not independently investigate [the expert's] credentials or contact any other menta
health professional to inquire about picquerism"” before putting him on the stand. 144

While a prosecutor should zealously seek a conviction, he or she should not ignore evidence or testimony that is
not grounded in facts or supported by accurate and credible scientific evidence. The prosecutor in Drake knew that
picquerism was not a legitimate medical theory; nevertheless, he solicited the investigator's testimony to win the
case. 5 The prosecutor elicited false testimony to establish motive, and the investigator lied about his credentials
and provided false testimony. 146 When a prosecutor and the death investigator act for personal or professional

gain, it creates a serious conflict of interest.

100 See GA. CODE ANN. § 45-16-1 (2016) (allowing mayors in municipalities with populations less than 5,000 people to serve
as coroners).

101 See NEB. REV. STAT. ANN. § 23-1210 (2011) (mandating that the county attorney perform the duties of the coroner); N.D.
CENT. CODE § 11-09-27 (2012) (establishing that the sheriff or county manager can perform the duty of the coroner in rare
circumstances); WASH. REV. CODE ANN. & 36.16.030 (West 2003 & Supp. 2018) (requiring the prosecutor to serve as coroner

in counties with populations under 40,000 people).

102 See TEX. CODE CI UN. PROC. ANN. art. 49.04 (West 2006) (stating that the justice of the peace will perform the duty of

the coroner). See generally Judy Melinek, Justice Scalia’s Unexamined Death Points to a Problem, CNN (Feb. 20, 2018),

http//www.cnn.com/2016/02/18/opinions/j ustice-scalia-no-autopsy-melinek/ [httos#/perma.cc/SWIE-V23U) (discussing conflicts
of interest arising from allowing the justice of the peace to issue Justice Scalia's death certificate without visiting the scene or

performing an autopsy).

103 Funeral directors can also serve simultaneously as coroners, thereby creating a confiict of interest when funeral directors
arrive at the scene of a crime to garner business. See HANZLICK, supra note 23, at 19, 37.

104 See Skamania County Coroner, SKAMANIA COUNTY, hitp/fwww.skamaniacounty. rosecutor/hiomepage/coroner/

[https:/perma.cc/d24H-9ZNE] (stating that counties with limited resources should combine the office of coroner and county
prosecutor).

W See State v. Beecroff, 813 N.W.2d 814, 834 (Minn. 2012) (“[Florensic science is not and should not become the sole
province of the police and prosecutors. In the search for truth and justice, forensic science must be ‘equally available to law
enforcement officers, prosecutors, and defendants.™ {quoting A PATH FORWARD, supra note 37, at 17)). For a recent example
of an alleged conflict of interest on the part of a sheriff who also served as county coroner, see Julie Small, Autopsy Doctor
Resigns, Says Sheriff Overrode Death Findings to Protect Officers, KQED NEWS (Dec. 4, 2017),
hitos//ww?2.kged.ora/news/2017/12/04/autopsy-doctors-sheriff verrode-death-findings-to-protect-law-enforcement/
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Similarly, in Miller v. Pate, 147 the prosecutor knowingly elicited, and the death investigator willingly provided, false
testimony to support the prosecution's argument. 148 The prosecutor pursued a case theory that focused on a pair
of blood-stained shorts that were found near the crime.  '49 He claimed the shorts tied the defendant to the murder
of an eight-year-oid girl. 190 The death investigator intentionally lied on the stand by asserting that the shorts
[*924] were stained with Type A blood, the victim's blood type, rather than Type O blood, the defendant's blood
type. 151 The prosecution did not allow the defense team to test the shorts, which gave the prosecutor and the
death investigator exclusive control over key medical evidence. 152 As a result of the prosecutor's and
investigator's repeated lies and misstatements, the jury found the defendant guilty and sentenced him to death. 153
The case was ultimately appealed to the Supreme Court, where it became evident that the shorts were stained with
paint, rather than blood, and that the prosecutor, the investigator, and nearly everyone on the government's side
knew at trial that the shorts did not have blood stains. 154 The prosecutor and the death investigator had colluded

by repeatedly misconstruing and lying about the key medical evidence.

Whether prosecutors actively approach a death investigator, or the two offices conspire, the foregoing cases
demonstrate how pervasive overt conflicts of interest are throughout the criminal justice system. Until steps are
taken to reform and implement oversight in the existing system, this type of conflict of interest between death
investigators and prosecutors will continue. More broadly, a system that gives prosecutors exclusive control over
death investigators and their scientific findings creates serious doubt that prosecutors will appropriately manage

non-scientific evidence such as confessions and eyewitness testimony. 155

B. Discreet and Non-Obvious Conflicts of Interest

While overt conflicts of interest are detrimental to the justice system, most conflicts result from more discreet and
subtle circumstances. These conflicts tend to occur when one party is not fully aware that his or her decisions are
motivated by competing pressures and improper influence. 156 The death investigation structure allows

(https//penmna.co/AB4T-TJSA). According to Dr. Bennet Omalu, San Joaquin County, California's chief forensic pathologist, "The
sheriff was using his political office as the coroner to protect police officers whenever someone died while in custody or during
arrest. . . . | had thought that this was initially an anomaly, but now, especially beginning in 2016, it has become routine
practice."/d. Dr. Omalu added: "The Sheriff does whatever he feels like doing as the coroner, in total disregard of bioethics,
standards of practice of medicine and the generally accepted principles of medicine." Id.: see also Radley Balko, It's Time to
Abolish the Coroner, WASH. POST (Dec. 12, 2017), hitps/fvwww.washi com/news/the-wai 17/12/1 2/its-time-

to-abolish-thecoroner/ [hitps fperma. CC/EHKG-6Y47] (stating, inter alia, "[iIn 41 of [California's] 58 counties, the coroner's duties

are automatically assumed by the elected sheriff").

196 DAVIS, supra note 68, at 141 (considering how prosecutors' offices "foster a culture of winning at any cost").

197 HANZLICK, supra note 23, at 57.

198 See supra Part 1.8.1.

199 The American Bar Association has formulated standards for the use of expert medical testimony; when a prosecutor acts as
the coroner this standard cannot possibly be met. See STANDARDS FOR CRIM. JUST. PROSECUTION FUNCTION & DEF.

FUNCTION r. 3-3.3 (AM. BAR ASS'N 1992).

"0 299 N. W. 378 (Neb. 1941).

" Id af 383.

"2 Id. The court noted the legislative intent to provide efficiency and cost savings. /d. at 382.

"3 McKinney v. Okoye, 806 N.W.2d 571. 578 (Neb. 2011).

"4 WASH. REV. CODE ANN. § 36.16.030 (West 2003 & Supp. 2018) ("[Iln each county with a population of less than forty
thousand no coroner shail be elected and the
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investigators and prosecutors to develop a close working relationship, allows them to work in the same building,
and permits [*825] both offices to promote a similar agenda. '57 Over time, prosecutors exert subtle influence

over death investigators and gain privileged access that defense teams are routinely denied. 198

After years of working together and developing a rapport, death investigators begin to view themselves as part of
the prosecution team and may develop a pro-prosecution bias, which is contrary to the goals of an independent
death investigation system. 159 This in-group bias causes death investigators to shape results to help prosecutors
and leads prosecutors to capitalize on that bias. %9 To ynderstand how underlying pressures lead death
investigators to compromise their independence and Objectivity, it is necessary to examine the careers of some
infamous offenders. By examining a death investigator's career, it is easy to see how the constant underlying
pressure and close relationship with prosecutors can cause a gradual shift in objectivity and how, in the long run,

these characters become oblivious to such implicit biases.

1. Joyce Gilchrist

Perhaps one of the most notable characters in the death investigation system who exemplifies the issue of pro-

prosecution bias resulting in conflicts of interest is Joyce Gilchrist. 181 Throughout her career, Gilchrist worked
solely with prosecution teams as a death investigator, conducting investigations and serving as an expert witness.
62 Over time Gilchrist developed what seemed to be a pattern of delaying evidence, severely disadvantaging
defense teams, and testifying beyond the scope of her knowledge; all of her tactics appeared to [*926] favor the
prosecution. 183 Gilchrist repeatedly disobeyed court orders to conduct tests that could have cleared defendants
and failed to turn over evidence to defense teams., 164 Moreover, prosecutors knew or should have known that
Gilchrist's testimony and work were inaccurate. Despite her extensive history of misconduct and bias, however,
they still chose to employ her as an expert because her pattern of behavior was an asset to prosecution teams. 165

These conflicts of interest resulted from improper influence and the inappropriate relationship between Gilchrist's
office and the prosecution team. Her legacy includes false testimony regarding medical evidence, false

115 Skamania County Coroner, supra note 104,

"6 See MEDICOLEGAL DEATH INVESTIGATION SYSTEM, supra note 10, at 26 (noting the potential of coroners lacking
knowledge or having conflicts of interest, "especially when funeral directors, prosecutors or sheriffs act as coroners").

"7 See Jennifer E. Laurin, Remapping the Path Forward: Toward a Systemic View of Forensic Science Reform and Oversight,
91 TEX. L. REV. 1051, 1068 (2013) (highlighting the need for medical examiner independence from law enforcement agencies

in order to reduce conflicts of interest).

"8 See id. at 1055 (discussing the ways in which a prosecutor can influence a death investigation, such as influencing death

investigator priorities and investigation techniques).

pinion of the prosecutor, see Patricia Wen,

"9 For a modern example of a death investigator changing his results based on the o
GLOBE  (Aug. 20, 2016),

Medical Examiners Here Can Be a Jury of One, Bos.
/www.bostonglobe.comymetro/2016/0 ife-and-death-decision-wil i

https:
WQOgHY2y49Nb8LK/story.htmi !hggs.f/genna.ca’CUTﬁ-!SAZQI (highlighting the potential for conflicts of interest when the death
investigator and prosecutor work closely and the lack of oversight for death investigations).

20 813 N.W.2d 814 (Minn. 2012).

121 Id at 824.

122 Id

123 Id. at 826-30; see also Julie Jonas, True Independence for Medical Examiners Equals Due Process for Criminal Defendants
and More Efficiencies in the Criminal Justice System, 37 WM. MITCHELL L. REV. 698. 712-13 (2011).
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imprisonment of innocent defendants, and possibly even the execution of innocent people. 166 By exploiting
Gilchrist's pro-prosecution bias, prosecution teams undermined their responsibility to the justice system. Gilchrist's
actions shed light on how discreet conflicts of interest manifest over time and are the result of gradual influence
creating an inherent bias, rather than manifesting as an overt attempt to advantage prosecutors. 7 When death
investigators, such as Gilchrist, experience pressure from prosecutors or are made to feel part of the prosecution

team, each office's independence is compromised.

[*927] 2. Fred Zain

A "super star" who could find evidence when no one else could and always gave prosecutors a win, death
investigator Fred Zain's experience highlights how pro-prosecution bias corrupts the system and how untrustworthy
scientific evidence is endemic. While Zain appeared to be a scientific genius to some people, he turned out to be a
massive fraud who falsified results in as many as 134 cases. 168 Zain may have been driven by a distorted sense
of justice to help prosecutors, criticizing other death investigators for being too conservative when examining
evidence. His "talent,” however, only hurt defendants and victims. Inadvertent errors and exaggeration may seem
like negligible nudges that help the prosecution, but they are actually measured actions that can add up to massive
fraud. Compounding the effects of Zain's errors, prosecutors capitalized on his resuits and never questioned those

results that favored their side. 169

Even more concerning than Zain's conduct is that the system allowed these conflicts to occur and remain
unchecked. When Zain should have presented accurate and reliable scientific evidence, his relationship with
prosecutors and his underlying bias pushed him to find what other death investigators could not. Because
prosecutors and investigators are able to form a close working relationship, the line of independence is blurred,
leading investigators such as Zain to present fraudulent pseudo-science as credible. The system accepts forensic
evidence as proffered by experts; and without placing checks on how evidence is examined or presented, conduct
like Zain's [*828] can result in a "systematic practice rather than an occasional inadvertent error.” 170

124 The prosecutor emailed the investigator's superior to say that it was unacceptable for the investigator staff to testify for the
defense team and that he would not support the supervisor's campaign for coroner if the staff continued to testify. Beecroft, 813

N.W.2d at 827-28. The prosecutor threatened to file a complaint against the death investigator with the state agency and to keep
her from ever teaching again at the state crime laboratory. /d.

125 Id at 840.

126 687 F.3d 517(2d Cir. 2012).
27 Id. at 528,

128 Id. at 521. "No matter how much circumstantial evidence the prosecution could amass tending to link Rivas to the crime,
however, it had no case unless it could prove that [the victim] died [within the new timeframe]." Id. at 524.

29 Seeid. at 528 (stating that the defendant alleged that the medica! examiner altered the time of death to avoid prosecution for
a pending misconduct charge).

1% See Chesher v. Neyer, 477 F.3d 784, 792 (6th Cir 2007) (describing how the closeness of the prosecutor and death

investigator's offices led to an attempt to cover up a death investigator's illegal activity); Williams v. Hartje, 827 F.2d 1203, 1205

(8th Cir. 1987) (alleging that the coroner and prosecutor worked together to conceal an autopsy report from the defense team);

Ellingson v. Piercy, No. 2:14-CV-04316-NKL, 2015 U.S. Dist. LEXIS 76703, at *9-11 (W.D. Mo. June 15, 2015) (discussing the
partment when the death investigator failed to

potential cover-up among the death investigator, the prosecutor, and the police de
disclose all toxicology reports).

131 262 F.3d 1036 (10th Cir. 2001).
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3. Dr. Steven Hayne

pts the system is Dr. Steven Hayne, who fabricated medical
7 pr. Hayne consistently came up with outlandish
ple, he replicated gunpowder marks by test-firing on

Another example of how pro-prosecution bias corru
evidence and case theories in favor of the prosecution.

methods and theories that aided the prosecution. For exam
canine skin in order to determine the distance between the shooter and the victim; he also compared teeth marks in

a partially-digested bologna sandwich to a suspect's mouth. 172 Not only did Dr. Hayne fabricate theories, but he
also performed 257% more autopsies than allowed by the National Association of Medical Examiners (NAME),

which severely affected the quality of his work, 173

foregoing incidents, his actions represent a larger problem
gator findings "are not unique to Mississippi, and are able
with uncritical reverence and because the people affected
174 A system that allows for both overt and non-

While Dr. Hayne is not innocent in his involvement in the
in the death investigation system. Abuse of death investi
to persist because scientific testimony is too often viewed
by its misuse usually have [*929] little support or sympathy."
obvious conflicts of interest cries out for change.

1V. RECOMMENDATIONS

32 For further discussion concerning Gilchrist, see infra Part |1.B.1.

138 Mitchell, 262 F.3d at 1060.

134 ld.

135 Gershman, supra note 91, at 33.

196 Mitchell, 262 F.3d af 1060,
137 Id. at 1064.

198 See id. at 1066.

138 553 F.3d 230 (2d Cir. 2009).
140 fd af 233.

141 Id.

42 Id at 23 (defining picquerism as "a purported syndrome or criminal profile in which the perpetrator realizes sexual
satisfaction from penetrating a victim by sniper activity or by stab or bite wounds”). The prosecutor knew that picquerism was not
a legitimate medical theory and intentionally elicited the death investigator's testimony about his unsubstantiated theory and his

false testimony about his involvement in the case. /d. at 243.

43 See fd. (noting that the prosecution gave the defense only one day's notice of its intent to call the death investigator).

144 Id, at 235,

145 Drake, 553 F.3d at 243-14.
False Credentials Cause Extensive Fallout, 34 MONITOR ON

46 See id. at 238-39: see also Charles Patrick Ewing,
PSYCHOL. 84 (2003) (describing how the death investigator's false credentials contributed to the unfortunate outcome of the

case and encouraging prosecutors to carefully vet their experts' resumes).

147386 U.S. 1 (1967) (unanimous opinion).
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The current structure of the death investigation system and the ways in which it is intertwined with the criminal
justice system is susceptible to conflicts of interest that inhibit the fair and effective administration of justice. These
conflicts, both overt and discreet, are caused by the inadequate oversight of officials and the unregulated working
relationships between death investigators and prosecutors. While the potential for conflicts may never be entirely
eliminated due to of the repeat nature of the actor's interactions, steps can be taken to reduce conflicts
substantially. True independence is necessary in order to restore the separate and distinct goals of each office. To
prevent circumstances in which death investigators present exaggerated or tainted science and testimony, the
System must implement strict education and accreditation requirements. Achieving these important goals depends
on the establishment of a pure medical examiner system and a federal agency to oversee and balance the

relationship between death investigators and prosecutors.

Curbing conflicts and potential abuses means divorcing the death investigators' offices from the prosecutors'
offices. The structure of the death investigation system provides prosecutors with privileged access to forensic
evidence and allows them to influence death investigators, ultimately substantially disadvantaging criminal defense
teams. Permitting prosecutors and death investigators to be housed under the same governmental framework--
inducing death investigators to feel part of the prosecution team and even allowing both entities to occupy the same
Space--compromises their independence. 175 Without real independence, death investigators will remain under the
authority of prosecutorial agencies, subject to administrative and political pressure. 176 Independence thus
requires providing death investigators with their own space, allowing defense teams equal access to medical
experts and evidence, and introducing oversight to hold prosecutors accountable. By removing death investigators
from the umbrella of the prosecutor, death investigators can focus on providing objective and accurate medical
evidence. Ensuring independence may require more collaboration between prosecutors [*930] and death
investigators, but the need for objectivity outweighs the “thoughtful calibration” required to guarantee independence.
177

48 fd. af 6-7.

149 id. at 3-4.

190 g,

%1 Id. at 4, 8 (explaining that the prosecutor knew the entire time that he had presented false evidence and "deliberately

misrepresented the truth").

152 Miller, 386 U.S. at 5.
183 fd. at 2.
154 Seeid. at 6-7.

%8 Gershman, supra note 91, at 18.

Clearly, if a prosecutor bent on winning at all costs is able to manipulate technical and seemingly objective "scientific"
evidence, how much more likely is it that the prosecutor will be able to misuse more subjective and easily manipulated non-
scientific evidence such as confessions to police, eyewitness identifications, and the testimony of informants, accomplices,

and jailhouse "snitches?"

ld.

156 See A PATH FORWARD, supra note 37, at 185 (recognizing that improper influence can manifest in a pro-prosecution

bias); CONFLICTS OF INTEREST, Stpra note 85, at 3.

57 See gernerally Bruce A. Green & Fred C. Zacharias, Prosecutorial Neutrality, 2004 WIS. L. REV. 837, 849-56 (2004)
(arguing that inherent conflicts of interest exist when offices with varying incentives work closely together).
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Improving the accuracy of the death investigation system also requires strengthening educational requirements and
training for death investigators. At present, there is no uniform curriculum or consensus of what educational
requirements should guide death investigators, even within an individual state system. The result is a fragmented
death investigation system. 178 With current death investigation offices overwhelmed with a backlog of autopsies,
179y system without a standardized educational baseline could mean that the innocent get convicted or the guilty
go free. The foundation for a competent and accurate death investigation system starts with knowledgeable and
trained professionals to staff each office. The lack of real training and education, however, means that the burden of
developing competent death investigators falls to on-the-job training, which is often insufficient due to the cycle of
undereducated and undertrained professionals currently working in these offices. 180

processes for death investigators can further improve the
reliability and accuracy of medical evidence. Currently, accreditation and certification are voluntary efforts by death
investigation offices to follow recommended standards that establish quality control measures and death
investigator proficiency, 181 Mandatory [*931] accreditation and certification would ensure that death investigation
offices are effectively managed and that only qualified individuals have dominion over medical evidence. 182
Accreditation would require an impartial third party to determine whether an office meets the established quality
control measures. 183 Certification would require an individual to prove that he or she is qualified and obtained the
necessary education and training. 184 A regime that requires knowledgeable professionals and competent offices

buttresses the entire justice system.

Establishing mandatory accreditation and certification

In addition to strengthening qualifications for individual death investigators, instituting a nationwide medical

examiner system would ensure that deaths are evaluated by qualified medical professionals, would create more
uniform requirements, and would reduce conflicts of interest that pervade the system. This shift requires abolishing
the coroner system. Many coroners are unprepared and incapable of meeting the basic goal of a death
investigation: assessing the cause, timing, and manner of a suspicious or unexplained death. "85 Coroners are
often elected without any medical education or expertise and are therefore unqualified to perform the duties of the
position. 186 Not only are some coroners underqualified, but some also have misconceptions about the value and

%8 See, e.g., Paul C. Giannelli, The Abuse of Scientific Evidence in Criminal Cases: The Need for Independent Crime
Laboratories, 4 VA. J. SOC. POL'Y & L. 439, 473-74 (1997) {explaining that for most defendants it is difficult to obtain defense

experts).

159 See Conor Friedersdorf, CSI/ Is a Lie, THE ATLANTIC (Apr. 20, 2015),
http rwww.theatlantic.com/; litics/archive/2015/04/csi-is-a-lie/390897/ |bttos//perma.cc/NJSA-JHIL ] (stating that “"medical

examiners ... typically work for the government and are generally seen as part of the prosecution's 'team,’ much like the police
and investigators").

60 See Gershman, Supra note 91, at 31. In fact, a culture of “winning at all costs" may push prosecutors to misuse and

manipulate evidence and testimony. /d. at 18.

161 See Paul C. Giannelli & Kevin C. McMunigal, Ethical Considerations in the Use of Expert Testimony: Prosecutors. Ethics,
and Expert Witnesses, 76 FORDHAM L. REV. 1493 1498 (2007) (describing Gilchrist as an example of a "corrupt expert");
When the Evidence Lies, TIME (May 13, 2001),

Belinda Luscombe,
hgg.//cgnten(,t.f'ma.comﬂimg{magagfne/grﬁcfg@.‘?1 7110962500.html [on file withOhio State Law Journal] (reporting on Gilchrist's
infamous cases as a forensic scientist with the Oklahoma City police department).

st's findings were called into question for their

162 See Luscombe, supra note 161 (describing several instances in which Gilchri
accuracy).

183 See generally Miller v. State, 809 P.2d 1317 (Okla. Crim. App. 1691) (involving Gilchrist in a non-death investigation case);
Pierce v. State, 786 P.2d 1255 (Okla. Crim. App. 1990) (same); McCarty v. State, 765 P.2d 1215, 1217-19 (Okla. Crim. App.
1988) (highlighting Gilchrist's behavior of delaying evidence and testifying beyond her qualifications in a death investigation

case).
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purpose of their role and may be motivated by reelection and a desire to please stakeholders or superior [*932]
govermnment officials. 87 An electoral system rife with conflicts of interest and misconduct makes medical
examiners the preferred choice of death investigators. 188 Furthermore, evaluating the cause of death is a medical
determination that requires a medical professional. 189 Medical examiners, unlike coroners, are qualified to
conduct autopsies and, because of their extensive medical education, they know what is medically plausible; they
are more likely, therefore, to question what may appear to be a natural death. 190 Finally, medical examiners are
the preferred death investigator because they are hired, rather than elected officials. 191 For these reasons,
according to one knowledgeable commentator, "[{Jhe coroner system isn't just an anachronism; it's an anachronism
that never made much cense in the first place. It's well past time to get rid of it." 192

An independent, science-based, uniform death investigation system is dependent on the creation of a federal
agency or an office within an existing agency to oversee the death investigation system. 193 This federal agency
would implement national standards for death investigators, require science-based death investigations, develop
regulations for managing misconduct, and implement incentives to encourage medical students to enter the
pathology field, ultimately improving the accuracy and reliability of death [*933] investigations. 1% Federal
regulation and oversight would eliminate the existing patchwork of laws that govern death investigations at the state
and local level. Holding all death investigators accountable under the federal standard would deter misconduct and

reduce the misuse of scientific data. 195

prove the integrity and accuracy of death investigations, it could
also promote information sharing between other agencies. 19 For example, the National Highway Traffic Safety
Administration uses death investigation data to monitor trends in traffic related accidents, and the CDC and the
Food and Drug Administration use data to monitor trends in drugs and diseases. A federal system would create an
information sharing database among the federal government, states, and localities, thus providing comprehensive
death statistics and, in turn, helping underfunded and understaffed offices direct resources appropriately. 197

While a federal death investigation system would im

'8 A prime example of Gilchrist's transgressions is exemplified in McCarly v. State, 765 P.2d 1215 (Okla. Crim. App. 1988),

e for a first-degree murder conviction for four years and did not finish her examination until the
ependent review of her findings. /d. at 1217. This

Gilchrist delayed testing evidenc:
Friday before a Monday trial, precluding the defense team from obtaining an ind
delay appeared to be a strategy to aid the prosecution's theory and disadvantage the defense team. Further, she went on to
discredit any independent examinations that the defense team could find, stating that they could not possibly have had time to
properly examine the evidence. /d. at 1217 18. |n addition, she stated at trial that, although she was unqualified to give an
opinion about whether the appellant was at the scene of the crime, the DNA evidence showed that he was, in fact, there. Id. af
1218 19. The court found that the County's District Attorney's Office placed undue pressure on Gilchrist to give an expert opinion
beyond the scope of her knowledge; that led to prosecutorial comments "so prejudicial as to adversely affect the fundamental

fairness and impartiality of the proceedings." Id. at 1219 n.1, 1221. After this trial, a formal complaint of misconduct was filed
against Gilchrist, but no disciplinary action was taken. /d. at 1219.

65 Giannelli & McMunigal, supra note 161, at 1501 ("Given the many signals that her testimony was corrupt, prosecutors should
have stopped using her as a witness. . . . '[TIhe district attorney's office ioved having her as a witness.").

186 To add gravity to this issue, twenty-three of the cases Gilchrist worked on were death penalty cases, eleven of which have
led to execution. Now there is no way to re-test Gilchrist's results, possibly exonerating any innocent defendants. See

Luscombe, supra note 161.

167 See id. (reporting on Gilchrist's bewilderment that people have negative perceptions of her work as a death investigator).

188 See Paul C. Giannelli, Wrongful Convictions and Forensic Science: The Need to Regulate Crime Labs, 86 N.C. L. REV. 163,

172 (2007).

The acts of misconduct on the part of Zain included
genetic matches on individual pieces of evidence; (3
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V. CONCLUSION

The death investigation system in the United States has evolved over time, growing out of centuries-old traditions in
England. But this outdated framework has not kept pace with changing societal values and scientific advances. The
current system is fragmented and inconsistent across county and state lines, leading to situations like Justice
Scalia's death in which local laws can reduce an investigation having national and political implications to a
telephone call. 198 This Articie does not mean to imply foul play in Justice Scalia's death; rather, the death-

evidence; (4) reporting that multiple items had been tested, when only a single item had been tested; (5) reporting
inconclusive results as conclusive; (6) repeatedly altering laboratory records; (7) grouping results to create the erroneous
impression that genetic markers had been obtained from all samples tested; (8) failing to report conflicting resuits; (9) failing
to conduct or to report conducting additional testing to resolve conflicting resuits; (10) implying a match with a suspect when
testing supported only a match with the victim; and (11) reporting scientifically impossible or improbable results.
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ld. at 172-73,

testified that at least twice after Zain left the lab, evidence

1% Giannelli & McMunigal, supra note 161, at 1497 ("[Olne serologist
was subsequently sent to Texas for testing by Zain, who

on which [the serologist] had been unable to obtain genetic markers
again was able to identify genetic markers.™).

170 Kathleen Keough Griebel, Fred Zain, the CSI Effect, and a Philosophical Idea of Justice: Using West Virginia as a Mode/ for

Change, 114 W. Va. L. Rev. 1155, 1185 (2012).

7! One of the most glaring examples involved Dr, Hayne creating a two-shooter theory to the exclusion of a single-shooter
theory. Edmonds v. State, 955 So. 2d 787, 791 (Miss. 2007). This fabricated explanation directly aligned with the prosecution's
theory of the case. ld. at 792. The Mississippi Supreme Court found that Dr. Hayne's testimony was not based on scientific
methods and, pursuant to the court's standards, that the two-shooter theory should not have been admitted at trial. Id. See
generally K.C. Meckfessel Taylor et al., CSV Mississippi: The Cautionary Tale of Mississippi's Medico-Legal History, 82 MISS.

LJ 1271 (2013) (discussing the problems in Mississippi's death investigation system, with a specific focus on Dr. Hayne's
st ‘Expert’ Witness Seandal Could Affect Mississippi Attorney General

misdeeds); Radley Balko, Steven Hayne, Michael We
Race, HUFFPOST (Aug. 28, 2011), ﬂibfmnuﬁnqmnostcom/mdlaz—bﬂkafstemn-hamichwd-&:msic-
scandal b 940767.html [https//perma.cc/ACA7-2TAW) (describing Dr. Hayne as a "gun(] for hire, willing to say on the witness

stand whatever prosecutors need in order to win a conviction”).

172 See Meckfessel Taylor et al., supra nofe 171, at 1290-93 (describing the various outlandish techniques that Dr. Hayne

employed in his work).

73 Id. at 1281. Dr. Hayne's workload was so egregious that in one case he completed a report on a spleen that had been
removed from the body years earlier. /d. at 1282-83. In a recently published book that is highly critical of the Mississippi death
investigation system and Dr. Hayne in particular, one of the authors wrote: "Until and unless the state engages in a thorough,
top-down investigation of [his] work, we may never know the extent of the damage [he] may have done. So far, the people with
the power to initiate such an investigation haven't shown much interest." RADLEY BALKO & TUCKER CARRINGTON, THE
CADAVER KING AND THE COUNTRY DENTIST: A TRUE STORY OF INJUSTICE IN THE AMERICAN SOUTH xvi (2018).

ippi Over Doctor's Autopsies, N.Y. TIMES (Jan. 7, 2013),

174 Campbell Robertson, Questions Left for Mississi
hito/fwww.nytimes.com/2013/01/08/u. i ississippi-docior-after-thousands-of-autopsies. him/ [on file withOhio State
d society at large).

questions-for-missis :
Law Journal] (describing the negative perceptions toward criminal defendants by both prosecutors an

178 See generally Laurin, supra note 117, at 1052-54.

76 See MEDICOLEGAL DEATH INVESTIGATION SYSTEM, supra note 10, at 33; Laurin, supra note 117, at 1065 (stating that
death investigators and crime laboratories should be independent from administrative and prosecutorial control).

77 See Laurin, supra note 117, at 1112.

78 See Felder, Supra note 35, at 643-44 (explaining that the gaps and issues in Louisiana's death investigation system resulted
from inadequate education and training requirements); see also supra Part 1.A.2.

a Medical Examiner Quits the Morgue, N.Y. TIMES (Oct. 7, 2017),

'78 Katharine Q. Seelye, As Overdose Deaths Pile Up,
https//www.nytimes.com/2017/10/07/us/drug-overdose-medi l-examiner.html [https//perma.ce/TIZT-ETVV] (highlighting the
opioid epidemic and the "tsunami” of bodies needing autopsies and creating a backlog for death investigation offices across the

country).

80 Randolph N. Jonakait, Forensic Science: The Need for Regulation, 4 HARV. J.L. & TECH. 108, 124-27 (1991) (discussing
how poor education and training are pervasive issues in the forensic science field). Compounding this issue is the lack of interest
in forensic science and death investigation. To help meet these requirements, states should improve undergraduate and
graduate forensic science programs and create incentives for students to pursue these fields through scholarships and
fellowships. See A PATH FORWARD, supra note 37, at 27-28 (noting that improved education programs will help "correct some
of the existing deficiencies" of the death investigation system). "Federal crime labs (97%) were more likely than state (83%),
municipal (75%), and county (51%) labs to have written standards for performance in 2014." Andrea M. Burch et al., BUREAU
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assessment practices established in the small [*934] Texas county in which he died are not in step with the

OF JUSTICE STAT., U.S. DEP'T OF JUSTICE, NCJ 250152, PUBLICLY FUNDED FORENSIC LABORATORIES: QUALITY
ASSURANCE PRACTICES, 2014, 5 (2016), available at https./www.bjs. ov/content/pub/pdfipficlgap14.odf.

"1 The National Association of Medical Examiners (NAME) prepares and sets accreditation standards to help improve the
NATL ASSN MED. EXAMINERS,

quality of death investigations. See Inspection and  Accreditation,
https://netforum.avectra.com/eweb/Dyna icPage.aspx?Site=name&Web e=Accred [htt,gs:.&’genna.gﬂ-ﬂLYJB!ﬁ. These
standards apply to offices and systems, rather than to individuals, and provide minimum standards to which the systems should
comply./d. The NAME standards are voluntary, however, and merely represent an endorsement by the association that the
accredited system or office meets NAME's standards. /d.

82 See EXEC. OFFICE OF THE PRESIDENT & NAT'L, SCI. & TECH. COUNCIL, STRENGTHENING THE MEDICOLEGAL-
DEATH-INVESTIGATION SYSTEM: ACCREDITATION AND CERTIFICATION--A PATH FORWARD 2 (2016) [hereinafter
ACCREDITATION AND CERTIFICATION], available
hitpsfobamawhiteho e.archives.qov/sites/defaultfiles/microsites/o sin/NSTC/stre edicolegs

on_system final.pdf [https//perma.cc/D7VYN-2CYR).

83 Jd. at 2-3. The two premier crime lab accreditation organizations are the American Society of Crime Lab Directors/Laboratory
Accreditation Board, International (ASCLD/LAB, International) and Forensic Quality Services-International (FCS-International).
As of 2014, 66% of municipal and 78% of county crime labs, as compared with 97% state and 67% federal crime labs, were
accredited by the ASCLD or FCS-International. Burch, supra note 180, at 2-3 & tb1.1,

184 ACCREDITATION AND CERTIFICATION, Supra note 182, at 3. In 2014, 5% of municipal and 8% of county crime labs, as
compared with 7% of state and 39% of federal crime labs, tested the proficiency of forensic personnel through blind
examinations. Additionally, federal crime labs were more likely to conduct random case reanalysis than publicly funded labs in
other jurisdictions. Furthermore, during 2014, 72% of crime labs employed at least one externally certified analyst. Burch, supra

note 180, at 4-5.

85 See MEDICOLEGAL DEATH INVESTIGATION SYSTEM, supra note 10, at 29-30 (discussing the hesitation and inability of
coroners to conduct autopsies compared to medical examiners in cases such as heart attacks, burned bodies, and possible

homicides).
186 A PATH FORWARD, supra note 37, at 49.

187 In a New York county coroner race, for example, candidates were interviewed about why they were running for the position.

All of the candidates indicated that they wanted to help grieving families, rather than solve and explain mysterious and
g Necessary, NPR (Nov. 3, 2013),

suspicious deaths. See Sarah Harris, Run for Coroner, No Medical Trainin
http /fwww.npr. org/2013/11/03/24241 670 an-for-oomnermmﬁml-aainigmssag [hitps/pe nna.%&_‘SXﬁ@L

88 See Associated Press, Ex-Coroner: Elected System Can Mean Conlfiicts of Interest, WASH. TIMES (June 7, 2015),
[hereinafter Ex-Coroner] A w.washingtontimes.com/ne 015/jun/T/ex-coroner-elected-system-can-mean-confii —in/

[ht_f_gs;{/@nna.co@gﬁF-VUM] (asserting that coroners should be appointed rather than elected, due to conflicts of interests

between coroners and funeral directors).

189 Pearsall, Supra note 58.

19 See MEDICOLEGAL DEATH INVESTIGATION SYSTEM, Supra note 10, at 30. For example, a medical examiner is more
likely than a lay coroner to conduct an autopsy in a case in which a 30-year-old died from an alleged heart attack. /d. The
medical examiner would be more inclined to do an autopsy because the medical examiner would know that this cause of death

was medically implausible. /d.

91 Jd. at 25; see also Ex-Coroner, supra note 188 (asserting that coroners should be appointed rather than elected because of
conflicts of interests between coroners and funeral directors). Opponents of this position may argue that elections are beneficial
because they give coroners autonomy to take positions that are in line with their constituents, rather than be pressured by other

elected officials. See MEDICOLEGAL DEATH INVESTIGATION SYSTEM, supra note 10, at 26.

92 Balko, supra note 105.
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national ideals to which we should hold our death investigators, whether in the death of such an important public
figure or a private individual.

The typical structure of governmental branches responsible for death investigations and prosecution are such that
they tend to be physically aligned, by being housed in the same offices, and/or outcome-aligned, because they
operate under the prosecutorial umbrella. The proximity of death investigator and prosecutor offices can create both
overt and discreet conflicts of interest that result in fundamental miscarriages of justice. These examples of
conflicts obviously go against traditional notions of justice because they can involve outright collusion between
death investigators and Lrosecutors, or even involve prosecutors serving directly as coroner. These types of
situations prevent accurate and fair outcomes, because the conflicts resulting from that result directly harm the
families of the victim and reduce the suspect's opportunities for a fair trial. Perhaps even more sinister than these
overt conflicts are discreet conflicts that manifest over time through subtle influence and pro-prosecution bias. The
physical and organizational proximity of the death investigator and prosecutor offices, combined with the repeated
use of death investigative services by prosecutors, may create bias in favor of reaching the government's theory in
individual cases. This Article provides examples of particular death investigators who compromised their
independence in order to give the prosecution an advantage in muitiple cases: without question there are many
similar stories that go unreported and undetected. These discreet non-obvious conflicts of interest put defense
teams, and thereby defendants, at a substantial disadvantage: death investigators may be more willing to give
favorable treatment to prosecutors, or even obscure exculpatory results,

The existing mechanisms designed to alleviate some of these issues, such as evidentiary standards, are
constrained by official immunity and prevent the public from holding death investigators and prosecutors
accountable. To alleviate conflicts of interest and overcome the shortcomings of the existing constraints, this Article
advocates for the creation of a federal agency to create uniformity and to oversee the death investigation system.
As part of the agency's role, death investigators would be subject to uniform education and training requirements,
and death investigators and their laboratories would be required to meet certain accreditation and certification

"9 A Path Forward recommended that a new federal agency should be created because existing agencies do not have the
bandwidth or the “"appropriate mission" to take on issues related to the forensic science community. See A PATH FORWARD,
Supra note 37, at 18. The report noted that agencies that are already working on forensic science issues should continue those

projects. Id.

19 See EXEC. OFFICE OF THE PRESIDENT & NAT'L SCI. & TECH. COUNCIL, STRENGTHENING THE MEDICOLEGAL-
DEATH-INVESTIGATION SYSTEM: IMPROVING DATA SYSTEMS 1 (2016)
htlpsfobamawhitehouse.archives.gov/: ites/default/files/mi i ening the medicols i igali

on_system final.pdf.

195 Id. Ethical codes instruct analysts on best practices and ensure that analysts work within the confines of their expertise,
provide objective findings, avoid conflicts of interest, and prevent susceptibility to outside influences. Burch, supra note 180, at 5.
During 2014, state crime labs (98%) were more likely to have a written code of ethics than county (94%), municipal (87%), and

federal (85%) crime labs. /d.

6 The Obama Administration's Committee on Medicolegar-Death-lnvestigation-System released a report in 2016 concluding
that many federal agencies rely on death investigation data to implement federal policy. See EXEC. OFFICE OF THE
PRESIDENT & NAT'L SCI. & TECH. COUNCIL, supra note 194, at 2. The National Commission on Forensic Science similarly
recommended that the Department of Justice create a permanent office of Medicolegal Death Investigation to improve the death

97 In 2011, 55% of death investigation facilities needed additional equipment or renovations. SCI. WORKING GRP. FOR
MEDICOLEGAL-DEATH-INVESTIGATION, INFRASTRUCTURE COMM., MEDICOLEGAL AUTOPSY FACILITIES IN THE
UNITED STATES 3 (2011), available at http://www.swamdi.o images/iscomipt3-facilities2011.pdf

98 See Kelly, supra note 4.
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[*935] Perhaps the problem is lack of political will, or funding, or inertia, but the patchwork of systems across the
country prevents true justice from being done. A federal system would provide greater resources to struggling
systems and ensure uniform death investigations across the country. Without meaningful change, the current
system that creates conflicts of interest will continue to thwart the accuracy and integrity of the death investigation

process and fairness in individual cases.
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Gores, Loni
-

From: Pickett, Paul

Sent: Wednesday, February 12, 2025 6:40 PM

To: yellowbanks@hotmail.com

Cc: Gores, Loni; Richards, Ron; Fisch, Susan

Subject: Re: Your "Wrong answer and abuse of power" email
Mr. Bowen,

As Chair of the Bylaws/Rules Committee, here's a little more background. At the first Committee meeting
we discussed public outreach. At that time, the new Commission hadn't thought through how to notify
the public of committee meetings. It was the first committee meeting, and as a result of discussions in
the Committee and in the Commission, we now have a more robust plan.

So please accept our apologies for a rough start. | think we are doing better now. As Ron notes, we are
volunteers and new to this. | guarantee we are all dedicated to transparency and a robust public

outreach.

And of course, any suggestions for improved notification of our meetings are welcome!

Paul Pickett

From: Richards, Ron <ron.richards@clallamcountywa.gov>
Sent: Tuesday, February 11, 2025 7:50 PM

To: yellowbanks@hotmail.com
Cc: Gores, Loni <Ioni.gores@clallamcountywa.gov>; Fisch, Susan <susan.fisch@clallamcountywa.gov>

Subject: Re: Your "Wrong answer and abuse of power" email

Dear Mr. Bowen,

I know your referenced email refers specifically to the Bylaws Committee, a committee to which | do not
belong. However, since your email seems to be mainly directed at me, | am answering for myself. It
could well be that the Charter Review Commission, or the By-laws Committee, might also wish to
respond, so please recognize that this is just my response.

several of us worked on arranging for a meeting place for last Friday's committee meetings (Town Hall
and Coroner) in plenty of time to give the notice required by the OPMA, and we made sure that such
notice was given before we attended the meetings. Below I've copied the notices that were made, and at
least one location on the County website where those posted. These seemed to work because four
members of the public from the Clallam Bay area did learn of the meeting and did attend. Frankly, | was
assuming you would also be there, and | was looking forward to meeting you in person.

50



Having said this, | will be first to admit that many of us are new to the CRC and learning the ropes on how
to function with such a large commission with multiple committees and probably more to come. As with
any endeavor, things can always be done better. To this end | would encourage you to provide me, or the
CRC, with a list of other sites where we should consider posting our notices.

Regarding your preference of Article 1, Section 5 over Article I1l, Section 3 of the By-laws, | would just say
it was my clear impression that all the members of the CRC believed both sections said the same thing
and chose Section 3 because of its brevity. | am sure the tapes of our last meeting will make that clear if

eéver necessary.

I do very much appreciate yourinput, and | look forward to more of a dialogue in the future.

Sincerely,

Ron Richards
360-477-5367
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MEETING NOTICE
CLALLAM COUNTY CHARTER REVIEW COMMISSION

The Charter Review Commission has scheduled a Coroner Committee meeting to be
held at 2 p.m., Friday, February 7, 2025 at the Sunsets West Food Co-Op, 16732
Highway 112, Clallam Bay, WA 98326.

The purpose of the meeting is to discuss the Coroner topic. No virtual option will be
available.
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@ MEETING NOTICE
CLALLAM COUNTY CHARTER REVIEW COMMISSION

The Charter Review Commission has scheduied a Town Hall Committee meeting to be
held at 12 p.m,, Friday, February 7, 2025 at the Sunsets West Food Co-Op, 16732
Highway 112, Clallam Bay, WA 98326,

Thepurposeofthemeetingistodims option for holding Town Hall Meeting for
Clallam County. No virtual option will be available.
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Gores, Loni

From: Gores, Loni

Sent: Thursday, February 13, 2025 3:05 PM

To: PDN News

Ce: Gores, Loni; Fisch, Susan

Subject: RE: Charter Review Commission - John Hauck
HiJohn,

Thank you for your email. | apologize for my delay in contacting you. It’s been a tad bit crazy here this week.

The Special Charter Review Commission Meeting on February 18 was cancelled. The next meeting is on February

24, 2025 at 5:30 p.m. That agenda will come out next week.

The CRC did vote to select the next person who had the highest number of votes. She wilt be filling the vacant

seat.
Again, | apologize for my delay.
If you need anything, please let me know.

Loni

“My email address has changed! The new format is LpﬂLG_Qtes_@_Qlﬂ{!amgomyv_vaggy Please update my contact
card as your earliest convenience, Thank you!”

Loni Gores

Clerk of the Board
Commissioners Office

223 FEast 4" Street, Suite 4
Port Angeles, WA 98362
Phone: 360-417-2256

From: PDN News <pdn.news@peninsuladailynews.com>
Sent: Thursday, February 13, 2025 1:34 PM

To: Gores, Loni <|oni.gores@claHamcountywa.gov>
Subject: Charter Review Commission

| You don't often get email from pdn.news@peninsuladailynews.com. Learn why this is important

4

I see the Charter review commission is scheduled to meet on Tuesday.

Ithought they canceled that meeting after they voted not to accept me for the vacant commissioner seat
) 55



John Hauck
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Gores, Lonj
———————

from: Gores, Loni

Sent: Monday, February 17, 2025 9:47 AM

To: Benedict, Bill; Boughton, Dee; Cameron, Ron; Fane, Alex; Fisch, Susan; Fleck, Rod; Gores,
Loni; Hodgson, Mark; Holy, Christy; Morris, Patti; Noble, Chris; Pickett, Paul; Richards,
Ron; Sarmiento, Nina; Stoffer, Jim; Tozzer, Jeff: Walde, Cathy

Subject: FW: Links to Charters in other counties

Correspondences from Pickett.

“My email address has changed! The new format is Lowm@cia{{amggum Please update my contact
card as your earliest convenience, Thank you!”

Loni Gores

Clevk of the Board
Commissioners Office

223 East 4 Street, Suite 4
Port Angeles, WA 98362
Phone: 360-417-2256

From: Pickett, Paul <paul. pickett@clallamcountywa.gov>
Sent: Saturday, February 15, 2025 8:33 PM

To: Gores, Lonj <|on|.gores@clallamcountywa.gov>

Cc: Fane, Alex <a|ex.fane@clallamcountywa.gov>
Subject: Links to Charters in other counties

Loni,

I'was doing some research and wrote down charter county populations and links to their charters.
Could you forward to the Commissioners?

County population Linkto charter

King 2,271,380htt

Pierce 928,696 http://pierce.county.codes/Charter

Snohomish 844,761 https://snohomish.county.codes/Charter

Clark 921,150 https://clark.wa.gov/councilors/charter-overview
Whatcom 231,919m%1ﬂm1&mﬂmmmmwnwumyw
Clallam
San Juan

Paul Pickett
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Gores, Loni

from:
Sent:
To:
Subject:

noreply@civicplus.com
Friday, February 21, 2025 1:14 PM

Gores, Loni
Online Form Submission #6686 for Contact the Clerk of the Board

Contact the Cierk of the Board

First Name Pepai

Last Name Whipple

Email pepalapu@sbcglobal.net

Phone 5303063267

Subject Charter Review Commission

Comments I'm writing to request that the Charter Committee pass the

following to be included in the charter for County
Commissioners: no Commissioner may vote or comment on
requests for funds while sitting on the board of the requesting
entity. The Commissioner be required to recluse him/her self

during discussion and voting process.

Please Note

This form is not for emergencies. If you have an emergency, please phone 911.

Email not displaying correctly? View it in your browser.
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Gores, Loni -

from: Morris, Patti

Sent: Sunday, February 23, 2025 3:03 PM

To: Gores, Loni

Subject: Charter Survey Respanses 2020
Attachments: Charter Survey Responses 2020 - 2-23-25,pdf

Good afternoon, Loni can you please share the 2020 Survey Responses? It will be part of my Survey
presentation Monday night. Thanks, Patti

59



Charter Survey Introduction

Due to the current pandemic, the Clallam County Charter Review
Commission has temporarily suspended its meetings and cannot hold
public hearings. With this survey, the Commission invites you to give us
input on ten (10) issues related to our County Charter.

Clallam County is one (1) of seven (7) counties {out of 39 counties in the
state} to have a Home Rule Charter. Our Home Rule Charter allows local
citizens to vote on how our county government should be

structured. The Charter Review Commission (CRC) considers possible
amendments to our Home Rule Charter. You then vote on each

amendment in a general election.

Please fill out this survey to help us in our discussions when we
reconvene,
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2723125, 255 PM

Share Link

Charter Review Commission Survey - Responses | SurveyMankey

Charter Review Commission Survey

Fhis is the Survey Resulls

FIESTEIN SURRAWE 4 DATA TREMDS

———— e

@

The County Prosecutor is currently an elected partisan (a
declared party affiliation) pesition. Should the County
Prosecutor be a non-partisan position?

Answared: 40 Skippad: 0
e
-l
Mo Opinion l

o R 20 0% 0% 0% 40Wm A BOW  BOW T0O0W

ANSWER CHOCES RESPONSES

Yes 90.00% *

Na 7.50% 2

No Oplnlen 2 50% 1

TOTAL L
Q2

Clallam County currently elects three (3) county
commissioners. How many commissioners would you like
to have elected?

Anawered: 40 Skipped: Q

i -
S -
o -

[ ] e 2w E N Wy W% e 0% Ba% 100w

L]

@ SHARE JETTINGG 40 responsss

hnps:ﬂ\uww.surveymcnkey.carnfresulwsM-NwacﬂsY_zFJomeXqWA_SD_SDJsumrMM
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W23/25, 285 M

Share Link

Charter Review Commission Survey - Responses ) SurveyMaonkay

ANSWER CHOICES RESPOMSES

3 37.50%

5 49 00%

No Oginion 22.30%

TOTAL 49
Q3

Clallam County Director of the Department of Community
Development (DCD) is elected and is the only elected DCD
in the nation.Should the Director of DCD be elected by the
voters or appointed by the County Commissioners?

Answered: 40 Skippud: Q

_— _
No Dpinion l

% 0 0% 30% Q% 3o% 0% 0% 0w 0% 100%

ANSWER CHOICES RESPONSES

Eloctad 37.50% 2%
Appointed Sh.a0

Ho Opinian 7.50%

TOTAL w

o+

Other charter counties in our state meet every ten years.
Our CRC has met 7 times in 39 years.How frequently
should the Charter Review Commission be elected?

Answerad: 40 Skipped: 0

o —
e -
e -
%

0% 0% 308 *n S0% 0% oM eow 0% 1WwoM

[_J @ wams s6TTIVGS

https:/Aww.surveymonkey.comiresults/SM-TVH XWCT7ISY_2F JosgxF XqV2A_30_30/surmmany/

40 responaes
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2f23i25, 2:55 PM Charter Review Commission Survey - Responses | SurveyiMonkey

ANSWER CHOKCES RESPONSES

5 years 58.00% 2

1§ years 27.50% n

Mo Opimon T7.50% 7

TOTA. 4G
Q3

Currently County Commissioners are selected and elected
by district. Prior to 2015 they were selected by district and
elected county wide. How should County Commissioners
be elected?

Answerad: 40 Skipped: 0
M —
e —

No Opinion

on e 20, 3% son 0% % W 207, 0% 100%

ANBWER CHOICES RESPONSES

By district 57.50% 2

County wide 40.00% *

Na Dpinion 2.50%

TOTAL 40
Q8

Current Charter language relieves elected officials from
being responsible to county policies, personnel rules and
regulations.Should the elected officials comply with such
rules and policies?

Aaswersd: 3¢ Skipped: 1

|

} St Link

© WARE FTEYTINGS 40 respanses

[ hm:!fmmwrveymnnkey.condresulls!SM-?WXWC?fSY_zFngxF XgV2A_30_3Disummary 48




2123125, 2:55 Piv Charter Review Commission Survey - Responses | SirveyMonkeay

ANSWER CHOICES RESPONSES

Yeu .9T% 33

o 7.69% 2

Mo Qpinicrs 5. 36% 8

TeTAL ®
Q7

The charter is unclear as to the authority of the Director of
DCD and County Commissioners as it relates to land use
planning Should the Charter Commission propose
language to resolve these differences?

Angwered: 40 Skipped: ¢

ANSWER CHOICES RESPOMSES

Yus Boo% 4

No 3.00% 2

Mg Opinien W0.00% 4

TOTAL 40
Q8

Repeal of our Charter requires signatures of 35% of ballots
cast in the most recent gubernatorial election (for
example in 2016 - 35% = 13,811 and 20% = 7892). Other
charters require between 3% and 20%.How many
signatures should be required to place, on the ballot,
repeal of our charter?

Answered: 40 Skipped: ©

B
-l
-

https: fwww,surveymonkey.comiesuls/SM-TVHXWC7|SY_2F JosgxF XqVZA_3D_3D/summary/

& ARE SETTINGS 40 responses
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223125, 255 PM Charter Review Gommission Survey - Responses | SurvayMonkey

B -
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ANSWER CHOWCES RESPONSES

0% 30.00% 12
30% 10.00% 4
A5% F7 S0% 15
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TOTAL 40

Qs

The Clallam County Charter addresses the structure of
county government.Should it address issues, such as,
public health and climate change?

Amawared: 40 Skipped: O
h _
Na _

MO Opnton

o% o 20 30N 4N 0% S0% 0% S0% SO0 00%

AMBWER OHOICES RESPOMNSES

Yex 52.50% r
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Ne Qpindon 300w 2

TOYAL <0
QW

Department of Natural Resources (DNR) manages Clallam
County Trust lands with a mandate to return revenue to
the county and junior taxing districts.Should Clatlam
County increase their menitoring of DNR management by
hiring a forester?

Angwared: 40 Skipped: O

Share Link ' ’ & SHARE SETTINGS 40 responses
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2123725, 55 P Charter Review Commission Survey - Responses | SurveyMankey
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In what County Commussioner district do you reside?
District #1 - East of Port Angeles to Jefferson County
LineDistrict #2 - Area around and including Port
AngelesDistrict #3 - Western part of Port Angeles to
western county line (including Forks, Neah Bay, Clallam
Bay)Which County Commissioner District do you live in?

Angwered: 39 Skipped: 1
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he (and, aa.,

Diewnes 2 -

The iant

Detwasn.

Disrrict 3 -
Approsimately
the Land, we._

o 0% p gy ki ¥ SO E a8 0% 0% 0% 0% 100%
ANSWER CHOICES RESPONSES
District | - Approximately the land, east of MacGonald Creek to the sastern boundary 0EN S5
of the county
District 2 - The land betwesn MacDonsid Creek and Vailay Creak - inciudas asost of PAeU S
Port Angates,
Distriet 3 - Approximately the land, west of Vallay Craek (c the western county line. 29.08%
TOTAL 30
Py wered by h St ey MUY
Cha 2k GUE M Samgle meruess 1. otedll JOW ouw oW
ahvere Link r | @ sHang SETTINGS 40 responses
) 6 6

hittpa:/Avww.surveym onkey.com/reguits/BM-TVHXWC7ISY _2F JoegxF XqVZA_3D_3D/eummary/ 7/8




Gores, Loni

From: Boughton, Dee

Sent: Monday, February 24, 2025 3:03 PM
To: Gores, Loni; Fisch, Susan

Subject: RE: Legal Questions

The answer to the first question is relatively straight forward and | can speak to it at the meeting tonight.

The BoCC has the authority under our existing charter to create a county office of Public Defense. No Charter
amendment would be required. Here is the relevant Charter section.

Section 2.30: Powers 2.30.10: Legislative Power

The legislative power of the county, not reserved to the people, shall be vested in the Board of Commissioners. The
Commissioners shall exercise their legislative power by adoption and enactment of ordinances; shall levy taxes,
appropriate revenue and adopt budgets for the county; shall establish the compensation to be paid to all county
officers and employees and shall provide for the reimbursement of expenses. Except as otherwise provided in this
chapter or by ordinance, they may have the power to establish, abolish, combine or divide offices, departments
and agencies; establish their powers, duties and responsibilities as provided by law or ordinance. They shall have
the power to adopt by ordinance, comprehensive plans for the present and future development of the county. They
shall have the power to conduct public hearings to assist them in the performance of their legislative
responsibilities; to subpoena witnesses, documents and other evidence and to administer oaths. Any witness
appearing before them shall have the right to be represented by counsel. The enumeration of particular legislative
powers shall not be construed as limiting the legislative powers to the Commissioners as provided by law.
(Amendment proposed by the Charter Review Commission and approved by the voters November 8, 1983.)

The second question will have to be addressed by Duncan Fobes, as the Clallam Co. Prosecutor has a previously
identified conflict on the Coroner issue.

Best,

Bert Dee Boughton | Chief Civil Deputy Prosecuting Attorney | Clallam County
223 E. 4th Street, Ste. 11 | Port Angeles, WA 98362 | desk: 360.565.2720 | cell: 360.477.3125| fax: 360.417.2543{

dee.boughton@clallamcountywa.gov

From: Gores, Loni <loni.gores@clallamcountywa.gov>
Sent: Wednesday, February 12, 2025 4:24 PM

To: Fisch, Susan <susan.fisch @clallamcountywa.gov>

Cc: Boughton, Dee <dee.boughton@clallamcountywa.gov>
Subject: RE: Legal Questions

Susan,
Just to let you know Dee is out until Tuesday. He plans to respond when he returns.

Loni
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“My email address has changed! The new format is Loni.Gores@clallamcountywa.gov Please update my contact
card as your earliest convenience, Thank you!”

Loni Gores

Clerk of the Board
Commissioners Office

223 East 4" Street, Suite 4
Port Angeles, WA 98362
Phone: 360-417-2256

From: Fisch, Susan <susan.fisch@clallamcountywa.gov>
Sent: Tuesday, February 11, 2025 3:28 PM

To: Gores, Loni <loni.gores@clallamcountywa.gov>
Subject: Legal Questions

Loni: Canyou please forward this to Dee Boughton. | have sent sent a couple of emails to non-
Commissioners and have not received a response. | don't know if they are getting through.

Susan

Mr. Boughton:

Mr. Nichols spoke to the Charter Review Commission last night. After he spoke, the
Commissioners requested me to forward two legal questions to you.

The first question relates to the Public Defenders. The Commission would like to know if creating
an Office of the Public Defender would require a Charter Amendment. Mr. Nichols indicated that King
County's Public Defenders Office was part of their Charter but he didn't know about other Charter

counties.

The second question relates to the Coroner. The question is can a Charter Amendment that
creates an elected position have a pre-filing requirement prior to a candidate being placed on the ballot
(i.e can we require an elected coroner to have the statutory required certification before being placed on

the ballot?)?

Our next meeting is Monday, February 24.

Sincerely,

Susan Fisch
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CHARTER REVIEW COMMISSION

Proposed amendment vacancies
Commissioner Richards
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Gores, Loni

from: Ron Richards <ronaldnrichards@gmail.com>

Sent: Sunday, February 9, 2025 12:18 AM

To: Susan Fisch

Cc: Gores, Loni

Subject: Vacancy Filling Charter Amendment

Attachments: Firat Revised Proposed Resolution Vacancy Amendment.pdf
Hi Susan,

Attached is a revised version of my proposal to amend the charter to change the way a vacancy on the
CRC isfilled. The only change in this revised version of my proposal is to the way the words to be deleted
from the charter by the amendment are shown, and to the way the underlining and cross outs are
explained beneath the amendment. This is to conform to the following language in RCW 29A.32.080:

"Statewide ballot measures that amend existing law must be printed in the voters' pamphlet so
that language proposed for deletion is enclosed by double parentheses and has a line through
it. Proposed new language must be underlined. A statement explaining the deletion and
addition of language must appear as follows: "Any language in double parentheses with a line
through it is existing state law and will be taken out of the law if this measure is approved by
voters. Any underlined language does not appear in current state law but will be added to the

law if this measure is approved by voters.""

Although this statute refers to statewide ballot measures, RCW 29A.32.241, copied below, requires the
local voters' pamphlets to include the text of each measure submitted to the voters, and RCW
29A.32.210, copied below, requires the format of any local voters' pamphlet to comply with the
provisions of Chapter RCW 29A.32. It's safe to say this provision requires the double parentheses, the
underlining, and the strikeouts required by RCW 29A.32.080.

I would request that this proposed amendment be presented to the CRC once our bylaws and rules have
been agreed on and have established the procedure to be followed in proposing an amendment.

One other issue should be addressed here. As seen from the excerpts from the 2020 Clallam County
Voters' Pamphlet copied below, Clallam County has not been publishing the text of the proposed charter
amendments in the local voters' pamphlet. Thisis in direct conflict with the provisions of RCW
29A.32.241 and can very much stand in the way of our voters getting a clear understanding of what a
proposed charter amendment does. We should attempt to have Clallam County come into compliance

with state law in this respect.

Ron

RCW 29A.32.210

Duty to print and distribute—Contents—Format. (Effective January 1, 2025.)
1
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Before any primary or general election, or any special election held under
RCW 29A.04.321 or 29A.04.330, each county auditor shall print and distribute a local voters'
pamphlet. The pamphlet shall provide information on all measures and candidates appearing on
ballots within that county. The format of any local voters' pamphlet shall, whenever applicable,
comply with the provisions of this chapter regarding the publication of the state candidates' and

voters' pamphlets.

[2024 c 78 s 7; 2020 ¢ 337 s 6; 2013 c 11 5 38; 2003 c 111 s 813; 1984 ¢ 106 s 3. Formerly
RCW 29.81A.010.]

RCW 29A.32.241
Contents. (Effective January 1, 2025.)

(1) The local voters' pamphlet shall include but not be limited to the following:

(a) Appearing on the cover, the words "official local voters' pamphlet," the name of the
jurisdiction producing the pamphlet, and the date of the election or primary;

(b) A list of jurisdictions that have measures or candidates in the pamphlet;

(c) Information on how a person may register to vote and obtain a ballot:

(d) Candidate statements and photographs;

(e) The text of each measure accompanied by an explanatory statement prepared by the
prosecuting attorney for any county measure or by the attorney for the jurisdiction submitting
the measure if other than a county measure. All explanatory statements for city, town, or district
measures not approved by the attorney for the jurisdiction submitting the measure shall be
reviewed and approved by the county prosecuting attorney or city attorney, when applicable,
before inclusion in the pamphlet;

(f) The arguments for and against each measure submitted by committees selected
pursuant to RCW 29A.32.280; and

(8) A list of all student engagement hubs in the county as designated under
RCW 29A.40.180.

(2) The county auditor's name may not appear in the local voters' pamphlet in an official
capacity if the county auditor is a candidate for office during the same year. The auditor's name
may only be included as part of the information normally included for candidates.

[2024c 7859, 2020 c 208 s 12; 2016 c 83 s 2; 2011 c 10 s 29; 2004 c 271 s 123.]

71



70 Ciallam County Home Rule Charter | Proposed Amendment Ne. 4
Explanatory Statement
Ciallam County Horne Rule Charter Wiriten by Efizabeth Stanlsy, Glallam County Deputy

P ting Attorie
Proposed Amendment No. 4 "o naftone
County Cammissioners Mectad The Clallam County Home Rule Charter provides that

County Commissioners are nominated and alected

Somiran lely by voters of each district. Th dment, If
salely by votsrs of eac! rict. The amendment,

The Cf.aﬂam County Charter Roview adopted, would result in County Commiasiapars being

Commission proposes an amendment to e nominated by district in a primary election and then

Clallam Ceounty Home Rule Chartar, concerning elected by voters countywide in a general electlon.
the election of County Commissioners. This

amendment would change the system of

elesting County Commistioners to a system

i which Cotnty Commissionars will he

neminated by district and elected by the voters

cointywide.

Shotdd this amandment be:

{ 1 Approved

[ 1 Rejectad

Arguments For and Against this measure are on next page -

The Clallam County Audtior is not magonmibie for the cortent of statements or agumanta {WAC 434-381-130),
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Clallam County Home Rule Charter | Proposed Amendmsnt No. 4 g

Argument For

It is time to return to the system {used since the charter
started) of nominating County Commissioners in their
district primaries then voting county wide in the genaral
election.

Since 2015, Commissioners have baen slected

by district only. This has resulted in the slection of
commissioners by a small minerity of county voters, Of
the current County Cammissioners, one commissioner
earned 13% of all votes cast in their election, another
17% and the third 24%. The result is that we have
Commissioners slected by a few voters making
decisions for 100% of us. A commissioner does not
have to answer at the ballot box to 2/3's of the county's
vaters for their county wide decisions,

Opponents argue that uniqueness of districts deserve
their "own" commissioner. District boundaries change
after each census. State and federal representatives
ara voted district only but State representative is one
of 98 and Federal one of 435. Far diffarent than one of
anly three.

Possible lawsuits under the Washington Voters Right
Act of 2018 have been mentioned. Since 2018 we
elected a Port commissioner county wide with no
legal challenges. Undar RCW 36 all other non-charter
counties, some with more diverse populations than
Clallam, elect County Commissioners county wide.

It is time to return to having your "own threa”
commissioners rather than your "own one”
commissioner. Voters of Clallam County twice rejected
the district anly system, it is time o reject it again, For
the good of the whoie county please vote Yes.

Written by -
Jim Stoffer, Mary Doherty and Norma Turner,
members of the Charter Review Commission

Comtact: jstoffer@co.clallam.wa.us

Argument Against

You already voted to make sach Commissioner elected
by district,

Five years ago, nearly 83% of you voted to make
aach county commissioner responsible to you the
voter of their district. Now, against public opinion, the
proponents want you to go back to "the way it used
to be.® They think: {1) you got it wrong in 2015; and,
(2) you the voter didn't know what you were voting for.
Reject their argument again by rejecting their proposed
charter amendrnent.

Voting by District is Fair, Equitable, and Legisiatively
Encouraged.

In 2015, you the voters joinsd the effort 1o make

local alections fair and equitable. Thrae years

iater, our state adopted the Washington Yoters

Right Act that encouraged alection by district of

local officials preventing one larger group using an
slection countywide scheme to override and quiet

the volces of our smaller, unique communities, The
proponents weren't able to gain control of the Board
of Commissioners by district, s6 now they have
proposad this amendment. An idea you rejected in
2015, Including every single precinct in the City of
Part Angeles. It was also rejected by over 50% of the
respondents 1o the survey the proponents wrote and
pushed out to the public earlier this year.

Our Board of Commissioners all work for their district
and their county. Same for our state legislators and our
members of Congress. Reject this backwards looking
amendment. Doing so keeps our elections fair and
equitable as encouraged by state law.

Written by

Rod Fieck, David Lotzgesell and Joseph Murray,
members of the Charter Review Commission

Contact: flack@co.clallam.wa.us
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72 Clallam Counfy Heme Rule Charter | Proposed Amendment .8

Glallam County Homa Rule Charter
Proposed Amendment No, 5
Appointment of Director of Department
of Community Developmant

The Clallam County Charter Review
Cammigsion proposes an amsndment to

the Clallam Gounty Home Rule: Charter
caneeming the appointmant of the Director of
the Dapartmant of Community Develapmeant.
The amendment wwkl remove the ﬂlmbtw of

Explanatory Statement

Written by Elizabath Stantey, Clallam County Deputy
Prosacuting Allornay

The Clallam County Home Rule Gharter currently states
that the Dirsctor of the Dapartmant of Community
Davelopment (DCD) Is an slected county official. This
amendment would make tha position an appointed
positian. The DCD Director would be appointed by the
Board of County Commiaaioners. Thia change would
take effact at the end of the cument Director’s term,

Arguments For and Against this measure are on next page -

The Clallam Cownty Auditor ia not reapanalble for the conter of Staterments of anguments (WAC 434-363-180.
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Clailam County Home Rule Charter | propossd Amendment Mo. 73

Argument For

For most citizens their investment in land and home is
the biggast one thay ever make. Consistent land use
rules assures you this investmant will be protacted.
Changing the head of Department of Community
development every four years underminas such
consigtency. Land use dacisions should not be
politicized. Public interest overall should be the goal
not what an efected official "owss” a campaign donor
or suppaorter. Forzing this position to be elected
mandates a polltical spin every decision made and
transparency and appearance of faimess in decision
making is significantly comprised. Having an elected
DCO has led to actions belng filed against the County
incurring thousands of dollars in costs to county
taxpayers. Clallam County deserves the most qualified
Dirsetor of Community Development possible. One
chasen based on qualifications basad on aducation,
axperience and job knowledge and abllities. Just as

in your dally life you use qualifications to help chose
madical, legal, cantractors and others for help and
sarvices. We should do the sama fér our DGD Director.
Every jurisdiction in the nation appoints this posttlon
For decades our county had an appointad Qlrector

of DCD like every jurisdiction in the U.S. The position
is purposafully non-political everywhere but here, Wa
should join with the thousands of gther governmental
bodles and ratum this position to one of appaintment.
You daserva the best possible Director of Community
Davelopmant and not be required to sattle for a “good
enough” politician. Vate Yes on Amendmaent #5.

Argument Against

Three times now you the voters have chosen to have
the Department of Community Development {DCD)
Diractor an elscted position. You made that person
directly accountable to you. You knew what that meant
in 2002, again in 2007, and again in 2015. You still
know what it means to have that position elected and
accountable every four years to you. You voted to
decide who would bs in charge of the Gounty’s land
usa policies, plang and relatad activilies - things that
affact your home, your business, or your job. Every
four years, that person has to account te you for thair
actions and awalt your decision on slaction night.

The praponents want this position to be appointad and
controfted by the Gounty Commissioners. They have
failed to: 1. Explain what *is broken" with the change
you made to the Charter and kept three times; 2,
Identify how a Commissioner-appointed Director weuld
be accountable to you; 3. Explain how the Diractor

is any different from other elected officiats needing
very technical expertise such as the Sheriff, Auditor,
Treasurer and Assessor; and; 4. Explain what mane than
8 majarity of the voters “gat wrong” thrse times at the
polls.

Three times so far you have told a group of palitical
instders that you latow having someons alected

means having someone accountabls 1o you, Thay
kaep saying you dan't understand those decisions.
Show them again, for a final time, that you want your
officials accountable to you the voter. Reject Charter
Amendmant No. 5.

Written by

Patti Momia, Mina Richards and Mary Doherty,
members of the Chartar Revisw Commission

Contact: pmormis1@co.clallam.wa.us

Written by
Rod Fleck, member of the Charter Raview Commission
Contact: rleck®@co.clallam.wa.us

The Clalem County Auditar is not responsible for the content of statements or arguments WAC 434-381-130).
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74 . Clallam County Home Rule Charter | Proposed Amendmant No. §

Explanatory Statement
Clallam County Homa Rule Charter :/m l:'y w Stantey, Claiam Coimty Daputy
Proposed Amendment No. 6 "ot
Signatures Requirad for Petitions The Claliam County Hame Ruie Charter provides that
d : an intiative 16 repeal our Charter requires signatures
mwmeﬁ;‘:"m‘m - from 36% of the number of voters who vated for the
e Gl Coty o RO Gt ener e R e, e
am I W " ures
sanceming the number of signatures required raquired to 2094 of the numbar of volers wha voted for
%:mhﬂhﬂvammmwd\sm the offios of the governor in the last statewids slsction.
gavernor in the last statewidle alsction.
Should this amendment be:
[ ] Rejected

Arguments For and Against this measure are on next page -

Tha Claflam Caunly Auditor Is not respansible for the ootent of stalemants or angurnents (WAG 434-381-180.

76



Clallam County Home Rule Charber | Proposad Amendment Ne. 8~ 78

Argument For

This amendment mduces the number of registersd
voters’ signatures requirad to place on the ballot

an inttiative for Gharter repeal from 36% to a more
reasonable number of 20%. If you wantad to place
an initiative on the ballot now, you would have to
collect 13.811 signaturas which is 35% of the 39,482
voters who voted for the office of governor in the last
statewide slection. With this amendment, you would
only have to collect 7,882 signatures, which Is 20% of
39,462,

Al ather Home Rule Charter Counties require 20%. No
aother initlative in our Charter requires more than 20%.
Qur charter raguires 3% to place an ordinance on the
batlot and 10% to place a refersndum on the ballot to
repeat an snacted ordinance. Oniy 8% Is required to
place an inttiatlve on the state ballot.

This Is an [ssue of falmess for you, the voter. If you
ever collected signatures for an initiative, you know that
it takes a ot of tme and effort to collsct signatures.

It would be axtremsly difficult to collect 13,811 (35%)
without using paid signature gatherers,

This amendment makes it easler for oltizens the
oxercise their right to put a proposal for repeal of the
Charter on the hallot. Onoe on tha ballot, votera can
vots for or against k. The Charter Review Commission
8 prohibited from propoesing the repeal of the Charter.
Vote Yes on this amsndmant,

Argument Against

Vote "No*:

Claflam County was the second, out of 7 counties in
Washington State to successfully adopt Home Rufe
Charter as jits form of governance, in 1977. Twelve
ather countles have tried to accomplish this, once or
\wice, without success.

Because of that choice, we have our own Charter,

or Constitution, which gives more voice and seif-
determination to the peapie of our county. The Charter,
itgelf, provides the means for pericdic review and
revision. Thare are many ways to amend It rather them
the dramatic change of sliminating the Charter alt
together.

The title of this vhat decelv
This proposal is not about f.he number of slgnazums
required for all petitions, it is specifically about the

P ge of voters required to repeal our Charter.

During the time when COVID1S pfmnnlad mestings
and gful public engag: t, praponents of this
ammdmentamhomd a survey, asking about making it
saslar to get rid of our County's Charter. Mast wantad
1o keep it at what it currently ia and the combinied
majority wanted it to be more than the propased 20%.
There's been no tatk of undoing our Homa Rule Charter,
but apparently some think we should rmake it easier to
do just that.

To make such a major proposal that could impact

of our County, without robust public

Written by

Tony Corrado, Sue Ersen and Candace Prait,
members of the Charter Review Commiesion

Qomtact: toorradodco.clallam. wa.us

tha g
dhounionsnddebate,isfrrmonsbleandmlmm
best interest of our residents rior our Counly. Vote “No~
to thi propasal, which is unneeded and unwanted.

Wiltten by
™ . Btokan, member of the Charter Review
Commission

Contact: u doo.clalam wais

Tha Claltam County Auditor ia not responasble for the content of siatements o amumants (WAG 434-381-1800
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2025
Clallam County Charter Review Commission

Resolution Number

The Clallam County Charter Review Commission elected by the voters of Clallam County for
the year 2025 finds that:

1.

Article X1, Section 11.10, Sub-section 11.10.20, of the Clallam County Charter provides
for the filling of a vacancy on the Charter Review Commission after notice is given to the
residents of the Commissioner District in which the vacancy occurred.

Prior Charter Review Commissions have adopted the practice of filling a vacancy by
appointing the person who received the next most votes compared to the votes cast for
the sitting members of the commission at the time of the vacancy.

Providing notice as referred to in Paragraph 1, above, suggests that appointments will be
considered without regard to a person’s status as having been a Charter Review

Commission candidate.

Ignoring qualified applicants to fill the vacancy because they had not run for the Charter
Review Commission because of the practice referred to in Paragraph 2, above, can fairly
be interpreted as misieading potential appointees into thinking they had a chance of being
appointed to the commission, when in practice they did not.

Filling a vacancy with a person who had been a candidate, however, has the benefit of
rewarding those who had exhibited a great interest in being on the Charter Review
Commission by making the effort to run, complying with the various election laws and
reporting requirements, and allowing the voters to judge the candidate. The closer these
people had come to being elected to the commission the more their appointment would

represent the will of the voters.

Amending Article XI, Section 11.10, Sub-section 11.10.20, as set forth below, will avoid
misleading potential appointees into thinking they had a chance of being appointed to the
commission if they do not, and will retain the benefits of the past practice of appointing
people who were candidates for the commission.

Therefore, the 2025 Clallam County Charter Review Commission hereby proposes that Article
XI—CHARTER REVIEW, AMENDMENT AND REPEAL, Section 11.10: Charter Review
Commission, Sub-Section, 11.10.20: Vacancy, be amended to read as follows:
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11.10.20: Vacancy
Any vacancy on the Commission shall be filled by the remaining members of the

Commission within 30 days, The persons receiving the sixth and seventh most votes for the
charter review commission in a commissioner district shall be offered, in order, the opportunities
to fill the first two vacancies to occur in that commissioner district. For any vacancy not filled
in this manner, ((provided-that;)) within ((14)) 10 days of the declaration of a vacancy, 10 days
notice shall be given to the residents of the district in which the vacancy occurs in such manner
as the Commission in its discretion ((s))deems advisable((-)),and thereafter, ( (8)
selection of the person to fill the vacancy shall be from those applicants residing in the district
in which there is a vacancy by simple majority vote of the Commission.

Any language in double parentheses with a line through it is existing Clallam County Charter
language and will be taken out of the Charter if this measure is approved by voters. Any
underlined language does not appear in current Clallam County Charter language but will be
added to the Charter if this measure is approved by voters

Further, the 2025 Clallam County Charter Review Commission, pursuant to Article XI, Sub-
Sections 11.20.10 and 11.20.20 of the Clallam County Charter, calls for this Resolution, and the
Charter amendment hereby proposed, to be filed with and registered by the Auditor, and for the
Charter amendment hereby proposed to be submitted to the voters at the next statewide general
election occurring at least 90 days after registration of the proposed amendment by the Auditor.

This Resolution is passed and approved on this day of , 2025, by the 2025
Clallam County Charter Review Commission.

Patti Morris, District 2 Commissioner

Susan Fisch, District 1 Commissioner, Chair

Chris Noble, District 2 Commissioner

Bill Benedict, District 1 Commissioner

Paul Pickett, District 2 Commissioner

Ron Cameron, District 2 Commissioner

Ron Richards, District 2 Commissioner

Alex Fane, District 1 Commissioner

Jim Stoffer, District 1 Commissioner

Rod Fleck, District 3 Commissioner

Jeff Tozzer, District 1| Commissioner

Mark Hodgson, District 3 Commissioner

Cathy Walde, District 3 Commissioner

Christy Holy, District 3 Commissioner
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CHARTER REVIEW COMMISSION

Commissioner suggestions & priorities
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CRC Commissioner /Citizen Suggestions

1. BOCC
District Based Elections
Number of Commissioners
Transparent BOCC spending
General transparency issues
Reforming BOCC committee appointments

Increased BOCC public engagement

2. County Elected/Appointed Positions
Coroner
Public Defenders Office
Environmental/Water Steward
DCD. (If elected, who has what authority/conflict resolution)
County Clerk- enumerated responsibilities
Overlap between Auditor, Treasurer and CFO
3. Budget/Tax Issues
General Fund Reserve Minimum
Tax increases/Voter Approval
Budget Townhalls
Transparency in public fund allocation to NGO’s
Lower permit costs for property/business owners

No property tax increases



4. Ethics
Ethics Board/Commission
Restrictions on elected official’s advocacy
Strengthen ethics code (include minimum penalties)
Restrictions on board membership for BOCC

BOCC can’t vote on/request funds while sitting on the board of a

requesting agency
Recusal issues

5. Other Issues
Charter Ambiguities
Revise procedures for amending the Charter
Government to Government relations/training
Fair bidding Process
CRC every 10 years instead of 5 years
Vacancy language for elected officials
Vacancy language for CRC
Clarify what “American” government means
Public Access to County meetings
Independent Hearing Officer
Trust land transfer program

Rank Choice Voting



CHARTER REVIEW COMMISSION

Questionnaire for County Officials
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Questionnaire for Clallam County Officials (Draft)

To:
From: Clallam County Charter Review Commission (CRC)
Re: Charter and Input for CRC

The Clallam Charter Review Commission is gathering information and seeking
input from both elected county officials and department heads regarding the
Charter. We would like to get your input on the Charter, how it is working and any
potential amendments or issues that you would like us to consider.

Regarding the Charter and your position or department:

1. What sections do you rely on and how are those working for you and
your department?

2. What sections are problematic?

3. Are there any issues related to the Charter that have been brought to
your attention by the public?

4. Are there any issues or priorities that you would like us to consider?
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S. Would you like to make a presentation to the Charter Review
Commission?

Please return this questionnaire to Loni Gores. Thank you for your input.

Charter Review Commissioners
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CHARTER REVIEW COMMISSION

Staff Presentation
Administrator Mielke

86



POSITION OVERVIEW
FEBRUARY 24, 2025
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General Duties...

* Serve as the leader for the county organization by planning,
organizing, and directing all functions assigned by the Board of

County Commissioners and the County Charter to assist the Board in
the performance of its duties.

* Support the goals of the County Commissioners, both individually and
collectively.

* Look for opportunities and threats to the organization.

* Serve as a liaison between the County Commissioners and other
elected leaders of the County.

* “Other duties as assigned”

TaammEeEcT

88



(o]
(o]

Clallam County Charter

ARTICLE VI - ADMINISTRATOR
Section 6.10: Administrator

The Commissioners shall appoint an
Administrator, selected on the basis of his
or her executive experience and
professional administrative qualifications,
to carry out the administrative
responsibilities of the county...

...The Commissioners shall, by ordinance,
establish his or her contract or terms of
employment, including compensation...



O
o

Clallam County Charter

ARTICLE VI - ADMINISTRATOR
Section 6.20: Duties and Responsibilities

The Administrator shall be directly
responsible to the Commissioners and he
or she shall serve the Commissioners and
the county by making recommendations
concerning the affairs of the county as
may be necessary; keeping the
Commissioners advised as to the needs of
the county and making recommendations
when appropriate; preparing and
submitting the proposed annual budget to
the Commissioners: supervising,
performing, and delegating other
responsibilities as may be prescribed by
this Chapter or be required of him or her
by ordinance or resolution...



Section 9.30.010-Annual Budget Section 9.40-Final Budget

The Administrator shall The Administrator shall
recommend a proposed annual develop, no later than 60 days
budget to the Board of following the adoption of the
Commissioners. annual county budget by the

Board of Commissioners, a
narrative summary of the
adopted annual county
budget...

Clallam County Charter

ARTICLE IX - FINANCIAL ADMINISTRATION

16



Additionally...

Assists the Board of County

Commissioners in fulfilling their
role.

6




Clallam County Charter

ARTICLE II - LEGISLATIVE AND EXECUTIVE POWERS

Section 2.30.10: Legislative Power

...Except as otherwise provided in this chapter or by ordinance, they
[Commissioners] may have the power to establish, abolish, combine or
divide offices, departments and agencies; establish their powers, duties
and responsibilities as provided by law or ordinance...

[ —
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Clallam County Charter

ARTICLE II - LEGISLATIVE AND EXECUTIVE POWERS

Section 2.30.20: Executive Power

...The Commissioners shall exercise their executive power by executing
and enforcing laws and ordinances; interpreting ordinances, resolutions
and policies; employing and discharging personnel: appointing and
removing members of boards and commissions; directing the
preparation of the budget; conducting or serving on boards and
commissions; signing or causing to be signed contracts, vouchers, deeds
and other instruments. The Commissioners shall delegate duties,

functions and responsibilities but will remain accountable for all
executive actions.

[
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Public Sector: Private Sector:

WA Senate Staffer Owner, Excavation Business
State Representative Regional Director of State Gov’t Affairs
National Legislator of the Year Johnson & Johnson Corporation

Majority Caucus Chairman

Owner, Gov't Affairs Consulting Firm
Spokane County Commissioner

Served nearly 12 years Chief Executive Officer

. . . . Greater Spokane Incorporated
Washington State Association of Counties

(WSACQ)

President (& served in all other officer positions) More Recently:
Legislative Steering Committee Co-Chair _“
Nat'l Assn of Counties ~ WIR Committee

Chief Administrative Officer
Spokane County Sheriff’s Office

Todd Mielke Professional Background
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* Washington State Scholar

Attended - Washington State University
* Major: Accounting

Attended - Gonzaga University
* Major: Mechanical Engineering

B.A. - Eastern Washington University
« Business Administration
* Focus Areas: Finance/Operations Management
* Minor: Computer Science

M.B.A. - University of Washington
» Foster School of Business

Todd Mielke Academic Background




THANK YOU

- Todd Mielke

todd.mielkeg clallamcountywa.gov
_-:3%"6*';_(3)'_5‘5‘:61—5%*-256'7'0 (work)

~ 360-477-1501 (work cell)




Clallam County Job Description

The job description is intended to describe the general nature and level of work being performed by the incumbent and is not to be
construed as an exclusive list of responsibilities, duties and skills required by the incumbent on this position. The job description
does not imply an offer of employment, nor a contract for employment. Tt is subject to change at the discretion of the employer.

Job Title: County Administrator
Salary Range: 100 ($185,905.31 up to $205,204.63)

Department: Board of County Commissioners

Reports to: County Commissioners Pages: 1-6

Summary

Serve as the leader for the county organization by planning, organizing, and directing all functions
assigned by the Board of County Commissioners and the County Charter to assist the Board in the
performance of its executive duties. Provide oversight and leadership to the Chief Financial Officer
and Finance Team to ensure strategic and responsible annual budgeting and appropriate fiscal
oversight of all county departments throughout the year. Provide oversight and leadership to the
Commissioners’ Team. Assist the Board in the execution of its Legislative priorities. Serve as the
primary contact and interface between all county departments and the Board of County
Commissioners. Provide direct supervision and oversight for all administrative departments including
administrative, policy and procedural matters as enumerated in Charter and Policy.

The Administrator will serve as a valuable asset and resource for the Board of County Commissioners,
working closely with the elected members to provide leadership, guidance, and support for county
operations. As a key member of the County’s leadership team the Administrator will be responsible
for overseeing and managing county departments, ensuring that they are operating effectively to meet
the needs of the community. In addition to supporting the Board of Commissioners the Administrator
will also serve in a support capacity for the broader elected membership. The Administrator must
maintain a strong relationship with all elected officials, fostering a culture of collaboration,
communication, and transparency to promote effective decision-making and problem-solving.

The successful candidate for this position will have a proven track record of leadership and
management with experience overseeing complex operations and managing budgets. The candidate
will possess excellent communication and interpersonal skills, with the ability to build strong
relationships with a diverse range of stakeholders. Additionally, the ideal candidate will have a deep
understanding of local government operations, regulations, and policies and a commitment to
promoting equity, diversity, and inclusion in all aspects of county operations.

The Clallam County Administrator will play a critical role in ensuring that the County is well-
managed, responsive to the needs of the community, and able to deliver high-quality services to its
membership. This position requires a dedicated and experienced leader who can work collaboratively
with elected officials, county staff, and community members to promote effective governance and

positive outcomes for the County.

Established: 08/94 Page 1 of 6

Revised: 07/99, 01/06, 04/18, 10/18, 12/19, 04/23
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Typical Duties

Provide leadership that engages all members of the county organization and that supports the
effective and efficient functioning of county government.

Coordinate with the Prosecutor’s Civil Division legal team to provide advice to the Board of
County Commissioners on administrative policy, risk management and legislative affairs.
Provide oversight, leadership, and supervision to the Chief Financial Officer (CFO) and Finance
Team who shepherd the annual budgeting process and who track and report on all aspects of the
county’s daily financial processes and obligations.

Work with the CFO, Finance Team, elected officials, and department heads to identify, track,
report on and maintain the multiple funding sources that support many aspects of county operations
in accordance with applicable RCW and Policy; identify and develop alternate revenue sources as
necessary.

Provide leadership across all county departments in pursuit of carrying out the strategic plan,
vision, and core values, policies, and programs for the Board of County Commissioners.

Ensure regular coordination with the WSU Cooperative Extension.
Appoint, supervise, and evaluate the performance of appointed department heads.

Provide leadership for the Policy Review Team in pursuit of developing, recommending, and
implementing administrative policies that foster effective and efficient governance.

Responsible for leading the development and implementation of strategic plans for the County.
This will involve working closely with the Board of County Commissioners, Department Heads,
and other stakeholders to identify key priorities, establish goals and objectives, and develop
strategies to achieve them.

Promote a positive and productive work environment by fostering effective communication and
collaboration with the Directors of Human Resources and Risk Management.

Stay informed of changes and trends in healthcare, including the rise of opioids and other public
health concerns, and work with County departments and stakeholders to develop and implement
policies and initiatives to address these issues.

Supervise the development of the Commissioners’ weekly agenda in coordination with the Clerk
of the Board.

Ensure that all Commissioners are adequately briefed and prepared to discuss all aspects of county
business that come before the Board.

Ensure that the members of the Board of Clallam County Commissioners remain informed of
legislative changes and updates, while the legislature is in session; with the development of a
comprehensive communication plan for the dissemination of information to the Board in a timely
and effective manner, as well as ensuring that the organization’s policies and procedures are
updated to reflect adaptations. Engaging outside legal, lobbyists, or experts may also be beneficial
for interpreting and analyzing statutory updates and amendments. Overall, these actions will help
to ensure that the Board is informed (may possibly be called to testify for and against legislation)
and prepared to make decisions in response to changes relevant to the organization.

Provide leadership for the Climate Action Team in pursuit of developing, recommending, and
implementing policies that reduce greenhouse gas emissions and ensure county government is
staying current with climate change-related legislation and trends.

Established: 08/94

Page 2 of 6

Revised: 07/99, 01/06, 04/18, 10/18, 12/19, 04/23
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e Work broadly with county leadership team/leadership academy graduates to improve the
functioning of the county organization.

e Serve as primary point of contact between county and junior taxing districts.

e Maintain positive working relationships with county, city, Tribal, state, and federal elected
officials.

® Maintain positive working relationships with District and Superior Courts.

¢ Regularly engage with community and civic groups as a representative of Clallam County.

Key Competencies for this Position

o [Executive Leadership: Ability to look ahead and identify key issues; ability to think creatively and
engage others to build solutions; ability to accept broad responsibilities and a desire to see that the

whole organization thrives.

® Relationship-Building: Ability to conceive, develop, empower, and maintain effective cross-
departmental organizational teams; ability to work effectively with a broad range of individuals
including elected officials, department heads, county employees, municipal and Tribal colleagues
and the public.

e Ethics and Integrity: Earn trust, respect and confidence through honesty and professionalism in all
interactions.

e Communication: Employ effective verbal, non-verbal and written communication skills to convey
thoughts and information clearly and consistently to broad audiences.

e Multi-tasking: Ability to handle multiple assignments simultaneously and to work in a fast-paced
environment with changing priorities.

* Analytical Skills: Ability to provide accurate and timely analysis on a broad range of policy,
financial and organizational issues.

e Equity: Foster a work environment that seeks out and celebrates diversity; understand and
implement policies and practices that build equity and strive for inclusion in all aspects of county

governance.

e Leaming: Be an active, committed lifelong learner.

Qualifications

To perform this job successfully, an individual must be able to perform each essential function
satisfactorily. The requirements listed below are representative of the knowledge, skills, and/or
abilities required. Reasonable accommodations may be made to enable individuals with disabilities to

perform the essential functions.

Knowledge of:

e The job duties and scope of responsibility sufficient to perform thoroughly and accurately the full
scope of responsibility as contained in this job description and as would be expected of the leader
of a complex public service organization.

Established: 08/94 Page 3 of 6

Revised: 07/99, 01/06, 04/18, 10/18, 12/19, 04/23
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Must have a clear understanding of both the structure and operation of county government (to
include the three branches of government operating within the courthouse) as well as, a mastery

of the executive function.

Information, terminology, policies, and procedures specific to county government.
Open Public Meetings Act and other relevant laws.

Modern business principles and practices.

Software applications and other technology relative to the scope of the position.
Conflict resolution techniques (including formal training in this field).

Risk management principles.

County elected offices.

Skill in:

Public Speaking

Interpersonal relationships

Leadership with the ability to provide vision, direction, and guidance to county staff, elected
officials, and community stakeholders.

Strategic planning with the ability to develop and implement strategic plans that align with the
County’s mission and vision.

Financial management with the ability to manage budgets, analyze financial data, and make sound

®
financial decisions that ensure the County’s financial sustainability.

e Policy development with the ability to develop and implement policies that promote equity,
diversity, and inclusion and align with the County’s values and goals.

e Thorough understanding of local government operations, regulations, and policies, including legal
requirements and ethical standards.

Ability to:

e Communicate effectively and professionally with diverse audiences.

e Communicate regularly, clearly, and effectively — both verbally and in writing — with coworkers,
elected officials, other government agencies, contractors, and the public.

® Ability to provide creative, responsive, and effective executive leadership in a complex public
service organizational environment.

e Lead and manage change initiatives that improve county operations and service delivery.

e Work broadly with countywide elected officials.

e Provide experienced leadership in public sector budgeting and finance.

e Establish effective working relationships and problem-solve in a group environment.

e Provide effective managerial oversight and performance management for administrative
department heads.

e Ensure effective coordination, support, and communication for elected department heads.

e Perform multiple tasks simultaneously under tight deadlines.

Established: 08/94

Page 4 of 6

Revised: 07/99, 01/06, 04/18, 10/18, 12/19, 04/23
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e Stay abreast of relevant current developments.

e Demonstrate attention to detail in all aspects of responsibility.

e Handle difficult and stressful situations while maintaining professionalism and objectivity.
e Exhibit good listening skills and comprehension.

® Meet attendance standards necessary for successful job performance.

Education and Experience Required
Requires knowledge of the field of assignment sufficient to perform thoroughly and accurately the full
scope of responsibility as illustrated by examples in the above Jjob description.

Education & Experience

A bachelor’s degree from an accredited College or University in public administration, business
administration or related field (Master’s Degree preferred) and a minimum of ten years’ experience in
executive leadership in a public service environment.

Licensing/Certification Requirements

Current Driver’s License
U.S. citizenship or proof of legal right to work in the United States

Pass Background Check
Pass OSHA/Designated Required Training

Note: Any first aid rendered by such persons is rendered only as a collateral duty responding solely
to injuries resulting from workplace incidents, generally at the location where the incident occurred.

Physical Demands and Environment

The physical demands described here are representative of those that must be met by an employee to
successtully perform the essential functions of this job.

The working environment for the Administrator is primarily in an office setting; however, the
individual will be required to travel to off-site locations and attend meetings. The duties require
walking, sitting, standing, kneeling, bending, stooping, crouching, reaching, pushing, pulling,
twisting, a sense of touch, finger dexterity, gripping with hands and fingers; ability to hear voice
conversations, to see with close, far vision with depth perception; lifting and carrying 20 Ibs.; ability
to operate a passenger vehicle.

The work environment characteristics described here are representative of those an employee
encounters while performing the essential functions of this job. Reasonable accommodations may be
made to enable individuals with disabilities to perform the essential functions.

High Exposure Designation

The employee assigned to this position may work within a high exposure classification as defined
under the Occupational Safety & Health Act and Washington Administrative Code governing
Washington Industrial Safety & Health Act for blood borne pathogens protocols.

Established: 08/94 Page 5 of 6
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Essential Worker Designation

The employee assigned to this position is designated as an “essential worker.” Essential workers are
required by the county to respond and perform work functions during an emergency in order to ensure
the protection of the health, safety, and welfare of the citizens of Clallam County and public facilities
and property located therein. The county maintains the right to recall essential workers during any
emergency and/or as necessary to restore governmental functions during extended emergencies.

Requirement for Confidentiality

The employee assigned to this position works in the capacity of a confidential employee and is required
to maintain confidentiality with regard to a broad range of matters including, but not limited to:
employee performance, the management of protected health information, and matters protected by the
attorney — client privilege. Any breach of this requirement of employment may result in immediate
discipline, up to and including termination.

General Disclaimer

The statements contained herein reflect general details as necessary to describe the principal functions
of this position, the level of knowledge and skill typically required, and the scope of responsibility,
but should not be considered an all-inclusive listing of work requirements. The individual may be
directed to perform other duties as assigned including work in other functional areas to cover absences
or relief, to equalize peak work periods or otherwise to balance the workload.
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